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Joun E. C. Witson, Appellant, v. Bensamin F. Boveuton 
et al., Respondents. 


1. Practice — Res adjudicata.— A matter once litigated or adjudicated cannot 
be reopened in another suit at law or in equity. 

2. Practice — Judgments — Correction of mistakes.— A judgment cannot be 
corrected in a court of law after the term at which it was rendered. 

8. Equity—Correction of mistakes in judgments.— W here a court of law makes 
a mistake in calculating the amount for which judgment should be given, 
equity will relieve against the mistake, even at a term subsequent to the entry 


of the judgment. 


Appeal from Jefferson Circuit Court. 


Jos. J. Williams, for appellant. 


The petition sets forth a clear case of mistake, together with 
such a state of facts as show that the judgment rendered in the 
former case ought not to be allowed to operate as a bar to o 
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recovery of the balance due on the note. (1 Sto. Eq., § 166; 
Boon eé al. vy. Miller’s Ex’rs, 16 Mo. 457; see remarks of Lord 
Redesdale in Bateman v. Welloe, quoted in 10 Mo. 102.) 


Abner Green, for respondents. 


When a case has been once tried at law, and a party through 
a want of reasonable diligence has failed to obtain such judg- 
ment as he thinks ke is entitled to, equity will leave him to bear 
the consequences of his own negligence. (1 Sto. Eq., § 146; 
2 Sto. Eq., §§ 887, 896-7; Watson v. Field & Cathcart, 10 


Mo. 100.) 
Apams, Judge, delivered the opinion of the court. 


The plaintiffs brought suit on a note against the defendants, to 
which no answer or defense was put in ; ‘and at the March term, 
1870, a judgment by default was rendered against the defendants 
on this note for $405.55, when in truth the real amount then 
due, including the interest, was $507.80. The attorney who was 
attending to the case made a mistake in calculating the interest 
on the note, and when the case was called for judgment, the 
judge, without calculating the amount due, asked the attorney, 
who, being under a mistake himself, replied $405.55, and the 
judgment was rendered by mistake for that amount, when it 
should have been for $507.80. Most of the judgment has been 
paid. The mistake, it seems, was not discovered during the term, 
and the plaintiff brings this suit in the nature of a suit in equity 
to correct the alleged mistake by compelling the defendants to 
pay the amount that was left out of the judgment by mistake. 
The defendants demurred to the petition upon the ground that the 
court had no jurisdiction to grant any relief where there had been 
a mistake of that kind. 

It is clearly established in this State that where a matter has 
been once litigated or adjudicated it cannot be reopened in 
another suit at law or in equity. Nor can error or mistake in a 
judgment be corrected in a court of law after the lapse of the 
term at which the judgment was rendered. (See Ashley v. Glas- 
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gow, 7 Mo. 320; Caldwell v. Lockridge, 9 Mo. 368; Hill v. 
City of St. Louis, 20 Mo. 584: Smith v. Best, 42 Mo. 185.) 

But conceding these principles to be correct, is there no remedy 
for a mistake of this kind, not discovered till after the lapse of 
the term when the judgment by default was made final? It seems 
to have been an innocent mistake or oversight both in the counsel 
and the court. There is no dispute that the defendants justly 
owe the amount. If by sheer mistake of the court in calculating 
the interest, or in addition or otherwise, the court had rendered 
a judgment by défault for $500 more than was due on the 
note, would the defendants be without redress in a court of 
equity? It seems to me that they would have a clear right in 
such case to come into a court of equity to be relieved against 
the mistake. Is not the plaintiff entitled to the same remedy? 
Courts of equity do relieve against mistakes in judgments, 
settlements, etc., and I think this is a case where such relief 
ought to be given. (See Boon v. Miller, 16 Mo. 457; 1 Sto. 
Eq., § 166.) 

Let the judgment be reversed and the cause remanded. The 
other judges concur. 





Wit11am J. Ropinson, Respondent, v. T. A. WALKER, ExEcu- 
TOR OF Isaac WALKER, DEcEASED, Appellant. 


1. Forcible entry and detainer — Rents and damages — Cross-action of eject- 
ment by defendant in— Forcible entry — Rule of damages in.—A. having 
leased certain premises to B., forcibly dispossessed him before the expiration 
of the lease. B. having sued him for possession in forcible entry and detainer, 
held, that A. could not claim rents or damages by way of offset in that suit, 
but must submit to the judgment of the court; that is, restore the property 
and pay the damages and rents allowed by the judgment. He might then bring 
his action of ejectment, laying his ouster prior to the time he dispossessed B.; 
and in such suit he would be entitled to recover the premises and damages for 
their detention from the time of such ouster. , He would also be entitled to 
the rents due him under the lease, and rent after the expiration of the lease 
up to the time the property was restored to him. But where defendant in the 
forcible entry suit died before the property was restored, and the judgment 
was presented for allowance before the Probate Court, all just claims for 
rents and damages should be allowed. 
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Appeal from St. Louis Circuit Court. 


Glover § Shepley, for appellant. 
Hill & Jewett, for respondent. 
Apams, Judge, delivered the opinion of the court. 


The plaintiff obtained a judgment, in an action of forcible entry 
and detainer, against the defendant’s testator, before a justice of 
the peace. From this judgment the defendant’s testator appealed 
to the Circuit Court, and a motion was made there to dismiss the 
appeal, which was finally sustained on appeal to the Supreme 
Court, leavipg the judgment for restitution, damages and monthly 
rents in full force before the justice of the peace. In the mean 
time the defendant’s testator died, and this judgment was pre- 
sented to the Probate Court of St. Louis county for allowance. 

The facts in regard to the title to the property recovered in the 
forcible entry and detainer case were that the defendant’s testator 
had leased or become the assignee of a lease of the property to 
the plaintiff for some eighteen months, or eighteen months of the 
lease had not expired; the testator, being the owner at the same 
time of a longer lease from the holder of the fee, forced the pos- 
session from the plaintiff, and he instituted his action, as above 
stated, by forcible entry and detainer. 

When the judgment was presented to the Probate Court, the 
executor claimed a deduction for the rent up to the unexpired 
term of Robinson (the plaintiff), and that the plaintiff’s right in 
the premises by lease having expired, he could not be allowed on 
his judgment any rents after such expiration. 

The Probate Court having. made deductions, the plaintiff 
appealed to the Circuit Court, and that court modified the judg- 
ment of the Probate Court by deducting rents up to the expiration 
of plaintiff’s lease, and made no further deduction. The defend- 
ant appealed from this judgment to the General Term, where the 
judgment at Special Term was affirmed, and he has appealed to 
this court. 
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The principle is well established that in forcible entry and 
detainer cases the title to the premises cannot be inquired into. 
So, in a proceeding of that kind, although the defendant may 
be the absolute fee-simple owner of the property, and, as such, 
entitled to the immediate possession, yet he has no right by force 
to dispossess the party in possession. If he wants the possession 
he must resort to his proper action either of ejectment, forcible 
entry and detainer, or unlawful detainer, as the case may be. If, 
however, in disregard of the statute law on this subject, he forci- 
bly enters the premises, he may be ousted by an action of forcible 
entry and detainer, and in such action he cannot claim rents or 
damages by way of offset, but must submit to the judgment of 
the court; that is, restore the property and pay the damages and 
rents allowed by the judgment. 

After he shall have done this, I know of no principle of law 
that would prevent him from bringing his ejectment, laying the 
ouster prior to the time he dispossessed the party; and in such 
suit he would be entitled to recover the premises, and damages 
for their detention from the time of such ouster, and rents and 
profits from the time of recovery till the judgment was executed 
and the possession restored to him. Why should he not recover 
damages from that time? In contemplation of law, after the 
restitution under the forcible entry judgment, the plaintiff in that 
judgment ought to be considered in possession from the original 
ouster by himself, so as to be liable to the owner for the rents 
and profits during that time; or, if he had leased the premises to 
the party who recovered the forcible entry judgment, he could 
sue him for the rents after having made restitution under the 
judgment. The law estops the owner from contesting the pos- 
sessor’s right in forcible entry and detainer until he shall have 
fully restored him, with the penalties attached, to all that the law 
allows him. 

If a party gives a bond to an officer to deliver property levied 
on by virtue of an execution, and he fails to deliver the property 
when he is sued on the bond, he is estopped to deny that the 
property belonged to the defendant in the execution, and is 
estopped in that action from setting up title in himself. But if 
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he complies with his bond and delivers the property, he may at 
once sue the officer for such property, and the bond he gave and 
complied with will be no estoppel to this suit. 

If the defendant’s testator had lived, he might, after fully 
complying with the judgment of the justice of the peace, have 
maintained a suit against the plaintiff for the rents due him under 
the lease, and also for rent after the expiration of the lease up to 
the time the property was restored to him; as, in contemplation of 
law, after restoration he would be considered in possession under 
the lease up to its expiration, and as holding over after its expi- 
ration at the same rate of rent. But as the testator died before 
the property was restored, and this judgment was presented for 
allowance, we think that all just set-offs in equity ought to be 
allowed against it, and the equities between these parties ought 
to be adjusted on the principles here indicated. The plaintiff 
ought to be allowed his damages and rents up to the time he pre- 
sented the judgment for allowance, and the estate of the testator 
ought to be allowed by way of set-off for the rents up to that 
time. 

Under this view the judgment must be reversed and the cause 
remanded, to be proceeded in in accordance with the rulings here 
laid down. The other judges concur. 





JAMES GRAHAM AND Wire, Respondents, v. ANDREW Kine@ ef al., 
Appellants. 


1. Notices, legal — English in German paper.— When legal notices are to be 
published in a newspaper, an English paper is always intended unless ex- 
pressed to be otherwise. In the absence of such direction an English adver- 
tisement inserted in a German newspaper is bad. 

2. Trustee cannot delegate power of sale— Must be present in person.—A 
trustee must in person supervise and watch over the sale of the trust prop- 
erty, and adjourn it if necessary, to prevent a sacrifice of the property. And 
no one can do it in his stead unless empowered thereto in the instrument con- 
ferring the trust. A trustee cannot delegate the trust or power of sale to a 
third person, and a sale executed by such delegated agent is void. 
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dppeal from St. Charles Circuit Court. 
4. E. Lewis aud Wm. A. Alexander, for appellants. 
Orrick § Emmons, for respondents. 
Waener, Judge, delivered the opinion of the court. 


The respondents, Graham and wife, executed a deed of trust 
on a piece of land lying in St. Charles county to secure the pay- 
ment of a debt, and one of the appellants (King) was made the 
trustee therein. The deed contained the usual and ordinary pro- 
visions, and after default was made in the payment of the debt, 
authorized the ‘‘ said King as trustee to proceed to sell the prop- 
erty” after having given the requisite notice in some newspaper 
published in St. Charles county. Payment not being made when 
the note became due, King advertised the property for sale in the 
St. Charles Democrat, a German newspaper, but the notice was 
inserted in the English language. There were two English papers 
published in St. Charles county, one, the Cosmos, having an 
equal circulation with the Democrat. At the sale, King, the 
trustee, was not present, but left the matter in the hands of his 
son, a minor. It is alleged that the property sold for greatly 
below its value, and an injunction was asked to restrain the trus- 
tee from making a deed to the purchaser at the sale. After hear- 
ing the proof the court below decreed a perpetual injunction. 


1. The notice published in the German paper was obviously 
bad. When notices are to be published in a paper, an English 
paper is always intended unless it is expressed to be otherwise. 
The insertion of an English advertisement in a German paper 
would generally give less publicity to it than if it were published 
in the German language, as those among whom the paper circu- 
lates would not be able to read it in the English tongue. And if 
it were published in German, then it would be a sealed book 
to the most of those who read and speak English. The trustee 
acted without authority in this matter, and the notice was pal- 
pably insufficient. 
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2. The office and duties of a trustee are matters of personal 
confidence, and he must exercise a just and fair discretion in 
dding whatever is right for the best interest of the debtor. He 
must in person supervise and watch over the sale, and adjourn it 
if necessary, to prevent a Sacrifice of the property, and no one can 
do it in his stead unless empowered thereto in the instrument con 
ferring the trust. A trustee cannot delegate the trust or power 
of sale to a third person, and a sale executed by such delegated 
agent is void. (Perry Trusts, § 779 and notes. ) 

Judgment affirmed. The other judges concur. 





Tae State or Missourt ex re/. Horace Witcox, Relator, v. 
Dantet M. Draper, State Aupitor, Respondent. 


1, Auditor, State — Claim of public printer — Superintendent public schools 
— Report of house commitice on— Mandamus, etc.— In mandamus by the 
public printer against the State auditor for a balance claimed to be due from 
the State for printing one of the reports of the superintendent of public 
schools, respondent’s return showed that the house of representatives had 
refused to authorize payment of the amount claimed until a committee had 
investigated the work and made their report thereon; and that said commit- 
tee had reported commending the auditing of the account, but that the 
report had never been acted upon and approved by the house; and further, 
that by law payment of the amount claimed was to be made from a contin- 
gent fund which had been exhausted. 

Held, that mandamus would not lie to compel the auditing of the claim, 

1. It was within the discretion of the house to control its contingent fund, 
and any order that it might make in reference thereto was binding upon the 
State officers, although the order took the shape of a resolution and not of an 
act of Legislature. 2. Although the committee’s report had been made, 
this fact would not authorize payment, since the report contained only a 
recommendation which still remained to be acted upon. 

Held, further, that it would be useless to award a writ compelling the 
auditor to issue a certificate of indebtedness. The only object of section 32, 
p. 1337, Wagn. Stat., was to bring the claim audited to the attention of the 
Legislature, and that object was accomplished by the report of the com- 
mittee. 
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Petition for Mandamus. 
W. H. Blodgett, for relator. 


Waener, Judge, delivered the opinion of the court. 


The relator states that he was duly elected and qualified as 
public printer for the State, and that while exercising and per- 
forming the functions of that office, the house of representatives 
ordered him to print and bind in book form 7,000 copies of the 
fifth annual report of the superintendent of public schools, and 
that in pursuance of that order he printed, bound and delivered 
the same in all respects as was by law and the said order required; 
that his accounts for the printing and binding thereof were, in 
pursuance of law, carefully and strictly examined by the com- 
mittee on printing, and also by the committee on accounts of the 
house of representatives. and found to be correct and just; and 
that the presiding officer of the house thereupon certified to the 
respondent, as State auditor, that the sum of $7,942.90 was justly 
due to the relator from the State on account of the work aforesaid. 
It is then alleged that it was the duty of the respondent to draw 
his warrant upon the treasurer for that amount in favor of the 
relator, or, in the event that there was no appropriation on which 
to draw the same, then it was his duty to audit the account and 
give to the relator a certificate of indebtedness ; and as the re- 
spondent refuses to act in the premises, an alternative writ of 
mandamus is asked. Accompanying the writ is an exhibit 
showing that the whole amount of the work comes to $17,942.90, 
and that the sum of $10,000 has been paid thereon, leaving the 
balance claimed as above stated. Upon this exhibit or account 
is a certificate in due form, signed by the chairman of the com- 
mittee on printing and the chairman of the committee on accounts, 
stating that the bill is correct and the amount claimed is due. 
Appended thereto is the proper certificate made by the presiding 
officer of the house. 

The respondent in his return states that the house of represen- 
tatives, after having ordered the work, on the 18th day of March, 
1871, passed the following resolution ; 
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‘¢ Resolved, That the committee on printing is hereby instructed 
not to audit the account of Horace Wilcox, State printer, for the 
publication of the fifth annual report of the superintendent of 
public schools of the State of Missouri to the twenty-sixth 
general assembly, until the first Monday in December, 1871, 
at which time, or as soon thereafter as said committee can 
conveniently meet, the said committee is hereby authorized and 
instructed to meet in Jefferson City, with the power to send for 
persons and papers, and to investigate everything pertaining to 
said work, and report thereon at the adjourned session, and that 
until such report has been made, the said committee shall not 
allow a certificate of more than $10,000 on said account in favor 
of the public printer.” 

The return further sets forth that the committee provided for 
in the foregoing resolution did meet and investigate everything 
pertaining to the work, and that -they made their report stating 
that the work was done in accordance with law, that the bill 
was correct, and that there was no sufficient reason for refusing 
its full payment, and they recommended that the committee on 
accounts be instructed to audit and allow the account of the 
relator, and issue the proper certificate for the balance due on the 
same, but that said report was never acted upon and approved by 
the house; and, as a further defense, respondent states that the 
payment for the work must come from the contingent fund of the 
general assembly, and that that appropriation is exhausted. To 
this return the relator demurs. 

The question of the correctness of the account is not before us, 
and the real point is, what operation and effect shall be given to 
the resolution forbidding the officers to audit the claim beyond a 
certain amoant. The resolution permitted the payment of ten 
thousand dollars, and that amount was paid and duly credited ; 
but the balance, which is the matter in controversy, was prohib- 
ited from being paid until the further orders of the house. The 
law in force at the time this work was ordered provided that the 
accounts of the public printer for work for either house of the 
Legislature should be examined by a committee, and whatever 
was due should be certified by the presiding officer of the house 
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for which the work was done, to the auditor, and thereupon the 
auditor should draw his warrant on the treasury in favor of the 
public printer for the amount thus certified. (Wagn. Stat. 1132, 
§ 27.) But the case shows that no warrant could be drawn under 
that section, for there was no appropriation to meet the payment. 
But it is contended that if an absolute warrant for the payment 
of money could not be issued by the auditor, then it was his duty 
to give the relator a certificate of indebtedness. The statute 
declares that ‘‘in all cases where the law recognizes a claim for 
money against the State, and no appropriation shall be made by 
law to pay the same, the auditor shall audit and adjust the same, 
and give the claimant a certificate of the amount thereof, under 
his official seal, if demanded, and shall report the same to the 
general assembly with as little delay as possible.” (Wagn. Stat. 
1887, § 32.) 

This section has but one object in view, and that is to inform 
the Legislature of an outstanding claim against the State in order 
that an appropriation can be made to satisfy its payment. But 
in the present case no such thing is necessary, for the very matter 
involved in the controversy is before the Legislature, and so far 
they have refused to act. The very evidence, namely the certifi- 
cate of the presiding officer upon which the auditor is authorized 
to act, is before the house, and the auditor’s certificate would 
give it no additional force. 

Whilst in American legislation a joint resolution regularly 
passed is regarded as a bill (Cush. Law and Practice in Leg- 
islative Assemblies, § 2403), yet we willingly concede that a 
simple resolution passed by one house only cannot abrogate, 
modify or affect a general law. But this work was ordered to 
be paid for out of the contingent fund of the house, and by the 
provisions of the law each house has exclusive control over its 
own contingent expenses. (Wagn. Stat. 901, § 12.) It being 
within the legislative province of the discretion of the house to 
control the fund, any order it may make in reference thereto is 
binding upon the officers. 

The point is urged that the resolution was obligatory only until 
the committee reported, and that when the report was received 
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it had spent its force. But this certainly is not the proper con- 
struction. The report contained a recommendation, and until it 
was acted upon the proceeding remained just where the resolution 
left it. 

It would be useless to award a writ to compel the auditor to 
issue a certificate of indebtedness. That would only bring the 
matter to the attention of the Legislature, and it is there now and 
still pending. The writ is never issued except where it can vindi- 
cate a right or subserve some useful purpose. No judgment that 
we could give would be binding on the Legislature. The appeal 
must be made to that body for the proper relief, and cannot be 
granted through the agency of the courts. 

The other judges concurring, the demurrer will be overruled. 





IsnazL G. Beaumont, Defendant in Error, v. Isaac H. Kem 
e¢ al., Plaintiffs in Error. 


1. Wills, statute of — Destruction and revival of wills.—Under the law as 
passed in 1845 (see Wagn. Stat. 1366, 3 12), the first will is not revived by 
the destruction of the last, except where an intention to that effect is ex- 
pressed at the time of the destruction, or where the first will is republished. 


Error to St. Louis Circuit Court. 


W. B. Naptan, for plaintiffs in error. 
T. T. Gantt, for defendant in error. 
ApaMs, Judge, delivered the opinion of the court. 


This was a proceeding under the statute concerning wills, con- 
testing the validity of a will made by Mrs. D. Beaumont on the 
9th of May, 1867, and admitted to probate in common. form by 
the Probate Court of St. Louis county on the 31st of October, 
1870. ‘The petition and the facts show that Mrs. Beaumont ex- 
ecuted two wills, one in 1867 as above stated, and the other in 
1869, and the allegation is that she destroyed the last will. Each 
will disposed of her entire estate, but the disposition made by 
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the one varied from that made by the other. The first will was 
found in an envelope marked in the handwriting of the testatrix 
as follows: ‘* Deborah Beaumont’s will, June 24, 1869.” 

The case was submitted to the court sitting as a jury, and the 
court found that the script or first will that was probated was not 
the will of the deceased. The defendants appealed to the general 
term, where the verdict and judgment was affirmed, and they have 
brought the case here on writ of error. 

Section 12 of the statute of wills (Wagn. Stat. 1366) reads 
as follows: ‘‘If, after making any will, the testator shall duly 
make and execute a second will, the destruction, canceling, or 
revocation of such second will shall.not revive the first will, unless 
it appear by the terms of such revocation that it was his intention 
to revive and give effect to the first will, or unless he shall duly 
republish his first will.”” This section appears in the revision of 
our laws for the first time in 1845, and has been continued in all 
the subsequent revisions. 

The last will was not found at the place where it should have 
been, and we must infer from this that it was destroyed by the 
testatrix. Nothing appears of the mode of this destruction, and 
therefore nothing can appear respecting the terms of the revoca- 
tion thereby wrought. ‘The language of the section referred to is 
too plain to admit of doubt as to its proper construction. The 
first will was not revived by the destruction of the last will, as 
that could only be done by an intention to that effect, expressed 
at the time of such destruction, or by republishing the first will. 
This is the plain meaning of the terms used in this section. The 
old rule was otherwise. The destruction of the last will under 
the old rule, without any intention shown as to the purpose, 
revived the first will. But our statute creates a new rule which 
necessarily repeals the old one. 


Let the judgment be affirmed. The other judges concur. 
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Rogpert M. WarrexneaD, Defendant in Error, v. ALFRED VINE- 
YARD, Plaintiff in Error. ’ 


1. Railroads — Iron Mountain R.R.— State lien — Sale of after acquired 
lands under.— The lien of the State upon the Iron Mountain Railroad lands, 
created by the act of 1851 (Sess. Acts 1851, p. 266 e¢ seg.), embraced land 
acquired by the road after the creation of the lien, and foreclosure and sale 
of the road under said act would carry title to such land. 

2. Iron Mountain R.R., sale of —What lands appurtenances to road.—The 
sale of the Iron Mountain Railroad and its appurtenances, under the act 
of February 22, 1851 (Sess. Acts 1851, p. 268, 3 11), and acts pursuant 
thereto, embraced railroad land, although outside of the railroad and not 
necessary to its use. (See Sess. Acts 1865-6, p. 107, 2 6.) 


Error to Second District Court. 
Perryman § Dinning, for plaintiff in error. 


Dryden & Dryden, with J. L. Thomas, for defendant in 
error. 


Buss, Judge, delivered the opinion of the court. 


The plaintiff brings ejectment, and claims title through Thos. 
Allen. who held the property as having belonged to the Iron 
Mountain Railroad Company. It is not disputed that the plain- 
tiff established his right to the land, provided the railroad com- 
pany hada right to purchase and hold the same, and provided 
it was included in the lien held by the State upon its property, 
and sold to said Allen when the State sold out the road. The 
District Court, in reversing the judgment of the Circuit Court, 
held the affirmation of these propositions, and they are the only 
questions presented for our review. 

1. Section 1 of the charter provides that the company ‘* may 
take, hold, use, possess and enjoy the fee-simple, or any other 
title or estate, in any lands, tenements or hereditaments, and the 
same to sell and dispose of at pleasure,” ete. (Acts of 1850-51, 
in Sess. Acts 1850-51, p. 479, and R.R. Laws, 40; see also act 
of 1864, in Sess. Acts 1863-4, p. 382, authorizing the company 
to sell or lease its lands not needed for the use of the roads.) 
It may be conceded that this power to hold and sell real estate 
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should be held to be subordinate to the general objects of the 
corporation ; still it is sufficient to pass title, and we need not 
now inquire further. 

Upon the second inquiry, it is evident that the Legislature 
intended that the State should hold a lien upon all the property 
of the company, and that when it was foreclosed and the railroad 
sold out, and the title confirmed in said Allen, the sale was under- 
stood to cover everything which the company owned. To this 
view it is objected : 

First. That the company did not own the land in dispute when 
the lien was created by statute, and that, therefore, it could 
not attach. True, the land was an after-purchase, but the infer- 
ence is a non sequitur. If this were a sound view all the State 
liens for advances te build railroads would have been lost. In 
every instance it was to take effect upon prospective property, 
and such was the contract between the State and the respective 
companies who have been aided. This lien, for whatever it 
covered, was created by statutory contract referring to after- 
acquired property, and the statutory foreclosure afterwards made 
was expressly provided for by the acts under which the obligation 
was created. It is analogous to a mortgage of property not 
in esse, but which can be reached in equity. 

As to such property, Judge Story, in Mitchell v. Winslow, 
2 Sto. 639, says that courts of equity ‘‘ support assignments, 
not only of choses in action, but of contingent interests and 
expectancies, and also of things which have no present, actual 
or potential existence, but rest in mere possibility only. In 
respect to the latter, it is true that the assignment can have no 
positive operation to transfer in presenti property and things 
not im esse, but it operates by way of present contract, to take 
effect and attach to the things assigned when and as soon as 
they come im esse, and it may be enforced as such a contract 
in rem in equity.”? The controversy usually arises between the 
mortgagee and other creditors; and when there is no fraud, 
pledges of property not yet acquired have been uniformly sus- 
tained, as is shown in cases cited by counsel. 

But the question is important in the present case only ag 








ST. LOUIS. 


Whitehead v. Vineyard. 








showing the intention of the Legislature; for if the several acts 
bearing upon the subject show that after-acquired property was 
intended to be embraced in the lien of the State, this objection 
falls to the ground. The legislative intention constitutes the law, 
and the law governs the lien. 

It is urged, secondly, that this land was not included in the 
lien and sale because not covered by the statute. The first act, 
authorizing the loan of the credit of the State to the St. Louis & 
Iron Mountain Railroad Company, was passed December 25, 
1852, and for the terms and conditions of the loan it referred to 
the act of February 22, 1851, ‘* to expedite the construction of 
the Pacific and Hannibal & St. Jo. Railroads.” (R.R. Laws, 
109-10.) The act to which reference is thus made (R.R. Laws, 
60-63 ) provides (§ 4) that the certificate of the acceptance of 
the State bonds shall operate as a mortgage of the road of the 
company, ‘‘and every part and section thereof and its appurte- 
nances,”” and also (§ 11), in case of default, that the governor 
shall ‘‘ sell their road and its appurtenances by auction.” After- 
wards (December 10, 1855) the State, in ‘‘ An act to secure the 
completion of certain railroads in this State,” granted, by sec- 
tion 4, more bonds to this company, ‘‘ upon the condition of a 
first lien or mortgage as contained and reserved in the act of 
February 22, 1851.” (R.R. Laws, pp. 73, 84, § 2.) Again, on 
the 3d day of March, 1857, an amendment to the last-mentioned 
act was made for the relief of the railroad companies therein 
named, including the Iron Mountain Railroad Company, by which 
they were required to file a certificate accepting its terms and pro- 
viding (§ 17) that ‘‘ all bonds issued under the provisions of this 
act shall constitute a first lien or mortgage upon the road and 
property of the several companies so receiving them, in the same 
manner as provided by the act approved February 22, 1851.” 

Under the provisions of these acts and subsequent legislation 
the railroad was sold out, and defendant claims that the land in 
controversy could not have been sold because not included in the 
term ‘‘ appurtenances” used in the act of February 22, 1851; 
that land outside of and not necessary to the use of the road is 
not appurtenant to it. It becomes unnecessary in this case to 
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consider how much would be included in the term, had not the 
Legislative intention been otherwise made clear. Were we com- 
pelled to go into the questions it might become necessary to inquire 
into the object for which the land was acquired, whether it must 
be held subordinate to or might be acquired independent of the 
only object of the organization. But the act of March 7, 1857, 
giving further aid to the several railroad companies, and which 
was expressly accepted by them, not content with the term 
‘¢‘ appurtenances,”” uses the more unambiguous and sweeping 
phrase ‘‘ the road and property of the several companies,” etc.— 
unequivocally showing the intention to cover by the lien of the 
State all the corporate property of the companies named in the 
act. Subsequent acts expressly refer to and cover land like that 
in controversy, and leave the Legislative intention without a 
shadow of doubt. The act of February 15, 1864 (Sess. Acts 
1863-4, p. 382), authorizes the St. Louis & Iron Mountain Rail- 
road Company to sell and loan its lands not needed for the use 
and purposes of the road, and provides that their proceeds shall 
be paid into the State treasury on account of the interest due 
upon State bonds, and that the lien of the State upon such lands 
shall cease. Also the act of February 19, 1866 (Sess. Acts 
1865-6, p. 107, § 6) provides that in the sale of the respective 
railroads the commissioners shall ‘‘ award the roads, and every 
part and section thereof, their franchises and appurtenances, and 
all lands and other property, real and personal, to the highest 
and best bidders,” ete. 

This land, therefore, was included in the lien held by the State 
upon the property of the St. Louis & Iron Mountain Railroad 
Company, and passed by its sale as provided in the last men- 
tioned act. 

The judgment of the District Court, reversing that of the 
Circuit Court and remanding the cause, is affirmed. The other 
judges concur. 


8—voL. L. 
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Tue Strate or Missourr ex re/. MauRIcE SBELIGMAN, Relator, 
v. SamvgeL Hays anp Danret M. Draper, Funp ComMission- 
ERS, Respondents. 


1, Mandamus — United States constitution — Pacific railroad — State bonds, 
payment of — Action of Legislature touching — Supreme Court, powers of. 
— The Pacific Railroad State bonds, issued under the act to expedite the con- 
struction of the Pacific Railroad and the Hannibal & St. Joseph Railroad, 
approved February 22, 1851, being payable on their face in gold and silver, 
can be met only by payment of the sum called for in gold and silver coin, 
and not by payment of the amount in legal-tender currency. The legal-ten- 
der act cannot affect this obligation. But where the Legislature has determ- 
ined to pay the bonds in legal-tender currency, the Supreme Court has no 
power to interfere; and mandamus to compel the fund commissioners to pay 
said bonds in gold and silver coin will not lie. 


Per WAGNER, Judge. 


1. Legislature, power of over appropriations — Supreme Court — Superin- 
tending control of.—It was competent for the Legislature to modify or re- 
peal the law appropriating the money for the payment of these bonds, and 
its action is not liable to superintendence or control by the judiciary. 

The State may say in what manner its debt shall be paid, or that it shall 
not be paid. And its action may amount to a breach of faith; but there is 


no power to correct it. 


Petition for Mandamus. 
Sharp & Broadhead, for relator. 
A. J. Baker, Attorney-General, for respondents. 


Buiss, Judge, delivered the opinion of the court. 


The relator is the owner and holder of one of the Pacific Rail- 
road State bonds issued under the act to expedite the construc- 
tion of the Pacific Railroad and the Hannibal & St. Joseph Rail- 
road, approved February 22, 1851, and payable upon its face 
‘¢in gold or silver at the Phoenix bank in the city of New York,” 
and has sued out of this court an alternative writ of mandamus, 
directed to defendants as fund commissioners, setting forth its 
issue under the act, its presentation at maturity at said Phoenix 
bank, and demand of payment in gold or silver, which was re- 
fused, and the creation of the sinking fund and its appropriation 
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in the hands of defendants for the redemption of the bonds of the 
State, covering the one presented. The return admits all the 
allegations of the writ. but sets up as a reason for not paying 
in gold and silver the following joint resolution of the general 
assembly of February 8, 1872: 

‘¢ Concurrent resolution instructing the fund commissioners to 
pay the State bonds which became due in 1872, in legal-tender 
notes. 

‘¢ Whereas, four hundred and twenty-two bonds of the State of 
Missouri, of $1,000 each, issued during the year 1852, become 
redeemable the present year; and whereas, the following words 
occur in each ef such bonds, to-wit, ‘said State promises to pay 
in gold or silver coin ;? and whereas, an act approved February 
22, 1851, entitled ‘An act to expedite the construction of the 
Pacific Railroad and the Hannibal & St. Joseph Railroad,’ under 
which said bonds were issued, is printed on the back of each of 
said bonds, does not specify that the words ‘ gold or silver coin? 
shall be inserted in said bonds; and whereas, section 7 of said 
act sets forth the following language: ‘ and is redeemable at the 
pleasure of the Legislature at any time after the expiration of 
twenty years from the date thereof ;’ therefore, be it 

‘* Resolved, by the senate, the house of representatives concur- 
ring therein, that the fund commissioners are hereby directed to 
instruct the financial agent of the State, the National Bank of 
Commerce in New York city, to redeem the bonds as they become 
respectively redeemable in the year 1872, in legal-tender notes.” 

No question is raised as to the previous appropriation to redeem 
the bonds. In passing the above resolution the Legislature has 
taken it for granted, and only directs the manner in which they 
should be paid. That the bonds are payable in gold and silver coin, 
as they purport upon their face to be, I cannot entertain a doubt. 
The promise was to pay $1,000 in gold and silver, which could 
only mean at the time gold and silver dollars, and the only ques- 
tion is whether the legal-tender act absolves the obligor from the 
obligation thereby assumed. I am not at liberty to consider the 
question as an open one. The Federal Courts have jurisdiction 
in cases arising under Federal statutes, and the interpretation 
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given them by the United States Supreme Court is obligatory 
upon other tribunals. Obligations of the kind under considera- 
tion have frequently been brought before that court, and it has 
uniformly held them to be payable in gold or silver dollars, and 
not in legal-tender currency. The first case in which the ques- 
tion was considered was Bronson v. Rodes, 7 Wall. 229, where 
the court held (Justice Miller only dissenting) that a bond given 
in 1851, for the payment of a certain sum ‘‘in gold and silver 
coin, lawful money of the United States,” could not be dis- 
charged by legal-tender notes amounting to such sum. This 
doctrine was affirmed in Butler v. Howitz, same volume, 258, 
and at the present term of the same court the question is again 
considered in Tubilcock v. Wilson. In the latter case a promis- 
sory note was given for $700 ‘‘ payable in specie,” and the court 
held the term to be merely descriptive of the kind of dollars in 
which the note was payable, there being different kinds in circu- 
lation recognized by law. 

Nor do I think the obligor can now properly say that the 
governor, as its agent, exceeded his authority upon these two 
questions. I am still satisfied with the opinions given to the 
governor by Judge Adams and myself in January last, and think, 
as matters then stood, it was the duty of the fund commissioners 
to pay the bonds in gold or silver coin. 

But the return shows their present duty in altogether a different 
light. The law-making power of the State has interfered and 
given positive directions in the matter, and the commissioners, as 
servants and agents of the State, are imperatively bound by these 
directions. It is not enough to say that the State cannot impair 
the obligation of a contract, for there is no way of enforcing such 
as those under consideration. It is purely a matter of public 
faith. No suit can be instituted against the State, and no execu- © 
tive officer can redeem its obligations further than furnished with 
money expressly appropriated for that purpose. 

It is said that the appropriation was once made. True, but the 
same power may withdraw it, in whole or in part, or may pre- 
scribe conditions upon which it shall be used. The whole matter 
is under the control of the Legislature, and it would be simply 
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usurpation for the fund commissioners to act other than as 
directed by that body. We consider the joint resolution as a 
modification of the previous appropriation. 

These are axioms of political law, and cannot be made plainer 
than by a simple statement; and the Legislature, which particu- 
larly represents the State, having determined to pay in Federal 
paper the bonds due in 1872, we cannot interfere to require its 
servants to pay in any other manner, although of opinion that it 
has thereby failed to meet the State’s obligations. The wrong, 
if wrong there be, must be remedied by the Legislature itself. 

The peremptory writ is refused. The other judges concur. 


SEPARATE OPINION OF JUDGE WAGNER. 


I have not thought it necessary to examine the question 
whether the governor, in specifying in the bonds that they should 
be paid in gold or silver, transcended his authority or not, as the 
case as now presented turns wholly on a different point. 

No money can be paid out of the State treasury without a 
specific appropriation for that purpose, and the same power that 
makes the appropriation has the sole and exclusive right to 
determine how and in what manner it shall be paid. It was 
competent for the Legislature to repeal the law appropriating the 
money to make the payment, or to modify it in such way as they 
thought proper. And their action in this respect is not liable to 
superintendence or control by the judicial department of the 
government. 

The joint resolution prescribes the kind of money in which the 
obligations shall be paid, and the fund commissioners, who are 
mere ministerial officers, must obey the law and cannot discharge 
the liability in any other funds. The State may say in what 
manner its debt shall be paid, or that it shall not be paid; and it 
may amount to a breach of faith, but there is no power to 
coerce it. The joint resolution is binding authority on the com- 
missioners, and they can act only as it directs. This is the only 
question in the record, and I concur in denying the writ. 
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Mary Lyons, Appellant, v. Estate or JoHN DoHERTY, 
Respondent. 


1. Administrator — Note, suit on — Defense — Title.— Where an administra- 
tor holds a note of his intestate, which was inventoried to himself, and 
accounts for it in full in his settlement with the estate, and no representative 
of the estate makes any complaint or seeks to charge an improper appro- 
priation of the instrument, it becomes his* property, at least as against the 
maker; and in suit against the latter on the note, a defense that it belongs to 
the estate, and that plaintiff has no title, is without merit. 


Appeal from Jefferson Circuit Court. 


Buss, Judge, delivered the opinion of the court. 


The plaintiff, Mrs. Lyons, was the administratrix of the estate 
of her former husband, Hugh Hammell, who held a promissory 
note given him by defendant. In making her settlement she 
charges the note and interest as inventoried to herself; now 
claims it as her property, and, with her present husband, has 
brought this suit upon it. Defendant denies her title, and the 
Circuit Court refused to give judgment upon it, upon the ground 
mainly that it still belongs to the Hammell estate. This view 
was erroneous. No representative of the estate makes any com- 
plaint, or seeks to charge an improper appropriation of the 
instrument. Mrs. Lyons shows that she has accounted for it in 
full, and it became her property, at least as against the maker. 
The defense has no merit, and judgment will be rendered in this 
court for the amount of the note and interest. The other judges 
concur. 





THADDEUs Warp ef al., Appellants, v. JaMEs Pine, Respondent. 


1. Practice, civil — Pleading — Amendment — Copartnership, allegation of— 
Waiver.— Semble, that plaintiffs were properly allowed to amend their peti- 
tion by substituting the allegation that they were a copartnership, for the 
previous averment that they constituted a corporation; and held, that where 

a defendant voluntarily answers such amended petition he thereby waives his 

objection to such amendment. 
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Appeal from St. Louis Circuit Court. 


R. S. McDonald, with Kinealy, for appellants, cited Tayon 
v. Ladue, 33 Mo. 209; Hubla v. Pallen, 11 Ind. 273; Blake v. 
Done, 7 Hurl. & Nor. 464. 


L. Wilcox, for respondent. 


Apams, Judge, delivered the opinion of the court. 


The St. Clair Coal Mining Company commenced this suit, 
alleging in their petition that the company was a corporation 
made under the laws of Illinois. Afterwards the plaintiffs were 
permitted to file an amended petition in their names, alleging that 
they were copartners, and as such formed the said St. Clair Coal 
Mining Company, and as partners under that name sold to the 
defendant the coal sued for, and filed with their petition an 
account made out in their copartnership names for the identical 
items referred to in the original petition. 

The defendant objected to this amendment, asserting that it 
was not the same cause of action, and that the parties were all new 
parties substituted for the alleged corporation. But the court 
overruled the objection and the defendant excepted. The defend- 
ant then filed an answer admitting the copartnership of plaintiffs 
and his indebtedness to them, and setting up a counter-claim, to 
which plaintiffs replied ; and the case was tried on these pleadings 
and a verdict and judgment rendered in favor of plaintiffs. The 
defendant appealed to the general term, and the general term 
reversed and remanded the cause, and from this judgment of 
reversal the plaintiffs appealed to this court. 

The only material point raised and discussed in this case was 
the action of the court in permitting the plaintiffs to come in and 
be substituted for the alleged corporation. It is not pretended that 
the cause of action is not the same originally sued on. The only 
claim set up is that it was due to a copartnership formed of the 
plaintiffs, of the same name and style of the alleged corporation. 
This is not the substitution of an entire new party, but only the 
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designation of the individuals who were in reality the original 
party suing as a corporation, when in fact it was only a copart- 
nership and not a corporation. 

In my judgment the court exercised its discretion soundly in 
permitting the amendment to be made; at all events the defend- 
ant has suffered no injury. He voluntarily appeared to the 
amended petition and filed an answer and counter-claim to the 
merits, and the case was tried on these issues. This amounted 
to a waiver of the objection he had made to the amendment. The 
general term erred in reversing the judgment and remanding the 
cause. 

The judgment of the general term is therefore reversed. The 
other judges concur. 





Feicrre Triiman, Appellant, v. EstaTE OF CHARLES TILLMAN, 
Respondent. 


1. Where land is held by the wife simply as her own, and in which the husband 
has marital rights, if she join in the sale, and the proceeds are collected by 
him in his own name, used as he uses his other funds—there being no contract 
or understanding with the wife in regard to them—they become the property 
of the husband. 


Appeal from St. Louis Circuit Court. 
Krum & Patrick, for appellant. 
E. C. Kehr, for respondent. 


Buss, Judge, delivered the opinion of the court. 


The plaintiff presented a claim against the estate of her de- 
ceased husband which was disallowed in the Probate Court, and 
on appeal was again disallowed in the Circuit Court. It was 
based upon the fact that during the coverture certain of her real 
estate was sold and conveyed by herself and husband, and the 
proceeds of the sale having been collected by the husband, she 
presents a demand against his estate for their amount. The case 
was tried in the Circuit Court upon the following agreed state- 
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ment of facts: ‘‘ At the time of her marriage with her late hus- 
band, Charles Tillman, she owned in her own right several tracts 
of land situate in Illinois and Missouri. These lands during her 
coverture were sold by different parties, partly for cash and partly 
on a credit, and she and her husband joined in the execution of 
the conveyances to the purchasers. To secure the payment of the 
deferred payment of these sales, deeds of trust were executed by 
the purchasers, and Charles Tillman was described as the cestuz 
que trust in the several deeds of trust. As the several deferred 
payments became due they were collected by Charles Tillman, and 
he entered in his own handwriting in his books of account the sev- 
eral amounts so collected as the proceeds of said lands, and both 
the several amounts and the time the same were paid are stated 
as aforesaid in his books. The annexed account shows the sev- 
eral amounts so paid, and the date of the payment of each. 
Charles Tillman was a merchant at the time of his marriage with 
claimant, and so continued to the time of his death. Administra- 
tion was taken on the estate June 26, 1865,” ete. : 

The land sold belonged to the wife, but was not her sole and 
separate property. Had it been so held by her, the husband might 
be treated as her agent in the collection of the proceeds, and they 
would still belong to her unless it could be shown that she intended 
to give them to him. But when land is held by the wife simply 
as her own, and in which the husband has marital rights, if she 
join in the sale and the proceeds are collected by him in his own 
name, used as he uses his other funds—there being no contract or 
understanding with the wife in regard to them—they are reduced 
to possession, are appropriated by him, and by her presumed con- 
sent. The only thing relied upon to show the intention to hold 
the money for her use, is the fact that in entering the receipts upon 
the books of account it was shown that they were proceeds of her 
land. There was no investment in her name, no charge to him- 
self and credit to her, and there is no evidence whatever that he 
intended or she desired him to hold the amounts collected to her 
separate use. He was himself wealthy, and there was no special 
inducement in her to look after these comparatively smail sums. 
They might easily have been secured to her, she might have made 
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it a condition to parting with the land; but nothing being done in 
this direction, the proceeds of the sale became part of the hus- 
band’s estate, in which she has a large interest as wife, but none 
as creditor. 

In Tennison v. Tennison, 46 Mo. 83, to which counsel refer, 
there was an express contract to reinvest certain property of the 
wife to her separate use; and having fraudulently taken a title to 
himself, the husband was properly required to hold it as her trus- 
tee. There is nothing in the present case like that, and the other 
suthorities cited refer to a different state of facts. 

The other judges concurring, the judgment will be affirmed. 





JAMES MULHOLLAND, Appellant, v. Junius Rapp, Respondent. 


1. Practice, civil — Pleadings — Demurrer — Partnership.— A petition which 
treats defendant as a partner and prays for equitable relief, but sets outa 
contract which shows that no partnership existed, is demurrable. 

2. Practice, civil — Pleadings — Demurrer — Misjoinder.—The statute author- 
izing demurrer for improper joinder of causes of action does not apply to the 
manner of the joinder—i. ¢., to the improper commingling in one count 
of matters that might be properly united in a petition by different counts— 
but to the substantial error of uniting, whether in one or different counts, 
matters that cannot be united at all. 


Appeal from St. Louis Circuit Court. 
Cline, Jamison & Day, for appellant. 
R. E. Rombauer, for respondent. 


Buss, Judge, delivered the opinion of the court. 


The petition set forth that the plaintiff received the privilege 
from the Pacific Railroad Company of using one of its stone 
quarries ; that he entered into a written agreement with defend- 
ant, which he sets out, the effect of which was to lease the quarry 
to defendant for an indefinite period. The defendant was to work 
the same for his own benefit, but in consideration of the transfer 
he was to employ the plaintiff as foreman, and for his sole wages 
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was to pay him one-half of the net profits of the quarry. The 
agreement is long, and provides among other things that defend- 
ant shall keep books so as to show the profits, and shall render 
monthly statements to plaintiff. The petition states that defend- 
ant took possession and worked the quarry, the plaintiff acting as 
foreman, and charges that he made large profits, but failed to 
keep correct books and make correct statements, but kept false 
books and refused to pay the plaintiff the share of the profits due 
him. The petition is long and prolix, abounding in unnecessary 
details and in matters wholly irrelevant, and the relief sought is 
equitable in its nature. The plaintiff treats the defendant as a 
partner, which the contract shows him not to be, and asks for an 
account, an injunction, the appointment of a receiver, etc. A 
temporary injunction was allowed, which was afterwards dissolved, 
and defendant demurred to the petition generally, and because 
of the improper union of causes of action. The demurrer was 
sustained, judgment was entered upon it, and the plaintiff appeals. 
(‘The petition is demurrable for the reasons named. It was 
framed in view only of equitable relief, and no other is sought; 
but the facts set out do not warrant such relief. | The parties 
were not partners ; there is a written contract which the defendant 
is charged to have violated, and upon which he is holden; and 
possession of the premises, under the facts stated, could have 
been obtained in an action for unlawful detainer. There were 
complete remedies by ordinary suit; there is no ground for 
equitable relief, and hence the petition did not state facts suffi- 
cient to constitute the cause of action instituted.} 

I have examined the petition to see whether a good one could 

/ be gleaned from it, but it is hardly possible without changes ; and 
besides, we are met with the second ground of demurrer, to-wit: 
improper joinder. Even if a good petition could be extracted 
from the mass of averments, it would be improperly united with 
other matters; and where there is an improper joinder of causes 
of action, the statute makes it a ground of demurrer. This 
provision of the statute does not apply to the manner of the join- 
der —z. e., tothe improper commingling in one count of matters 
that might be properly united in a petition by different counts — 
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but to the substantial error of uniting, whether in one or different 
counts, matters that cannot be united at all. ‘The former error 
violates a rule of pleading, and should be met by motion, while 
the latter may be reached by demurrer. 

The other judges concurring, the judgment will be affirmed. 





Henry GAmMBs, Pusiic ADMINISTRATOR IN CHARGE OF EsTATE OF 
{ Amanpa Houirpay, Appellant, v. Covenant Moruat Lire In- 
SURANCE Company, Respondent. ep 


1. Practice, civil — Evidence — Dispute touching, ete.— Where the facts are 
all admitted upon the record, the Supreme Court must pass upon their legal 
effect. It is only when they are disputed, and when there is evidence tend- 
ing to sustain the claim of each party, that the losing one is concluded by the 
finding of the trial court. 

2. Insurance — Policy of by husband for benefit of wife, may be made payable 
to second wife.— At common law, and prior to the statute (Wagn. Stat. 936, 
2 15), the wife had such an interest in the life of her husband that a policy 
taken out by him for her benefit would be valid; and where the husband died 
during the life of his wife it would be enforced. But not so as to her legal rep- 
resentatives where the husband survived her. The only ground upon which 
the policy could be sustained when issued, was the fact that the wife had a 
right to look to her husband for support. That object being lost by her 
death, the husband would not be bound to continue the policy for the ben- 
efit of her legal representatives. And he might change the policy for the 
benefit of a subsequent wife. 


ippeal from St. Louis Circuit Court. 


George Denison, for appellant. 


I. The contract of insurance was the wife’s, made with her 
husband’s assent, and ratified by him. I: is good, independent 
of any statute, by the common law. (Chit. Cont., 7th Am. ed., 
160; Bunyon Life Ins. 199, 200; Gates v. Mudley, 6 M. & N. 
423 ; Hart v. Stephens, 6 Ad. & Ellis, N. S., 942; Dalton v. 
Midland Railway, The Jurist, vol. 17, p. 719; Fiske e¢ al. v. 
Cushman ef a/., 6 Cush. 20; Draper v. Jackson, 16 Mass. 480 ; 
Stanwood v. Stanwood, 17 Mass. 57. ) 

Il. The policy became absolutely the chose in action of the 
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wife, whether purchased with the husband’s money or her own, 
and her title to it was never divested. (See the authorities cited 
above ; Holmes v. Holmes, 28 Verm. 765; Cox v. Morrow, 14 
Ark. 617; Carter v. Cantrell, 16 Ark. 155; Searing v. Searing, 
9 Paige, 283; Adams v. Brackett, 5 Metc. 280; Hayward v. 
Hayward, 20 Pick. 519.) The voluntary payment of premiums 
on a policy confers on the payer no interest in the policy. (Bun- 
ridge v. Roe, 1 Y. & C. C. C. 183, cited in Sharpstein’s Dig. of 
Life Ins. 201; Triston v. Hardey, 14 Beav. 232 ; Gould v. Em- 
erson, 99 Mass. 154; Swan v. Snow, 11 Allen, 224, which is 
identical and conclusive ; Leakey v. Maupin, 10 Mo. 368.) The 
rule is stated in Bunyon on Life Insurance, p. 199, as follows: 
‘* There seems to be no reason why a husband may not effect an 
insurance on his own life in his wife’s name, in order to give her 
the benefit of the policy. In such a case the policy would be in 
the nature of a voluntary settlement by the husband upon her, 
the benefit of which, even upon her death in his lifetime, would 
pass by her will when made with his assent.”” (Sugd. Real Prop. 
Stat. 307.) After the wife’s death the husband could only 
acquire title to or dispose of the policy by taking out letters 
of administration upon the estate of the wife, when the proceeds 
must be distributed by him according to our statute of descents 
and distribution. (Chit. Pl., 7th Am. ed., 35-6; Philliskirk v. 
Pluckwell, 2 M. & S. 394-5; Gillett v. Camp, 19 Mo. 404 ; Pick- 
ett v. Everett, 11 Mo. 568; Woods v. Simmons, 20 Mo. 363; 
Baldwin v. Carter, 17 Conn. 201; Curry v. Fulkington, 14 
Ohio, 100.) While in England the husband, having reduced the 
wife’s choses in action into possession as her administrator, could 
hold them absolutely in his own right, he did so by virtue of the 
tweaty-fifth section of statute 29 Charles II, ch. 3. In this 
country he can only take ex virtute matrimoniz in the absence 
of any special statute disposing of the wife’s effects at her de- 
cease. The statutes of Missouri (1 R. C. 1855, p. 659, § 1; 
R. C. 1845, p. 421, §§ 1, 2,3; Wagn. Stat. ch. 93) regulate 
this distribution. Before taking out letters he cannot recover the 
choses in action of the wife at all. (10 Mo. 386; 19 Mo. 404; 
11 Mo. 568 ; 20 Mo. 363.) 
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Ill. The husband’s attempted assignment, if valid, would not 
be a reduction to possession so that he could by the same act pass 
title. Nothing but actual payment is a reduction to possession 
of a wife’s chose in action. No change of security could do it, 
nor could making it the consideration for a new supplementary 
agreement accomplish it. (Nash v. Nash, 2 Madd. 411; Croft 
v. Bolton, 31 Mo. 355; Charter Oak Life Ins. Co. v. Brant, 47 
Mo. 422; Searing v. Searing, 9 Paige, 283.) 

IV. Nor is the case of Kerwan v. Howard, 23 Wis. 108, adopted 
in Charter Oak Life Ins. Co. v. Brant, 47 Mo. 420, in point. 
The court held that the insurance statute there did not operate to 
take away the right which the husband possessed under the prior 
law of that State; that he would have held the title previous to its 
enactment and held it afterwards, no change having been made by 
the insurance law. ‘This contract is in the wife’s name and the 
policy belongs to her, whether the common law or our statutes 
control the rights of the parties. 

V. The record in this case presents the foregoing questions 
of law to be reviewed by this court. There is not a disputed fact 
in the case, nor was there any disagreement in regard to facts in 
the court below. The court erred in deciding against appellant 
on the facts stated, and he comes here to have the error corrected. 


Dryden & Dryden, for respondent. 


I. At common law the wife had no insurable interest in the 
life of her husband. (3 Kent’s Com., 11th ed., 368 ; Kerwan v. 
Howard, 23 Wis. 108; Charter Oak Life Ins. Co. v. Brant, 47 
Mo. 419, overruling McKee v. Phoenix Ins. Co., 28 Mo. 383. ) 

II. When this policy was issued in 1853, and when Mrs. Hol- 
liday died in 1856, there was no enabling act existing; and so 
the policy could not have availed her, even if her husband had 
died before her. 

Ill. The policy was taken and held by the husband in his 
exclusive possession, intended by him as a provision for his wife 
in case she survived him, but in no other contingency to inure to 
her benefit. 


































MARCH TERM, 1872. 





Gambs, Public Adm’r, v. Covenant Mutual Life Ins. Co. 





Buss, Judge, delivered the opinion of the court. 


In 1853 defendant issued a policy of insurance upon the life of 
William Holliday, husband of plaintiff, Amanda, payable to her 
or her legal representatives. In 1856 his said wife Amanda died ; 
but her husband, who had all along paid the premiums, continued 
to pay them until February, 1860, when, having remarried, he 
procured a memorandum upon the policy that it should stand for 
the benefit of his then wife and others named. Said William 
Holliday continued to pay the premiums until 1868, when he 
died; and on due proof of his death the defendant paid the 
amount called for by the policy, to the beneficiaries named in the 
memorandum. The plaintiff sues for the amount of the insurance, 
claiming that it belongs to the representatives of the deceased 
wife. 

No instructions were given and no exceptions were taken to any 
ruling of the court; hence the defendant contends that there is 
nothing for us to review. But the facts are all admitted upon 
the record, and we must pass upon their legal effect. It is only 
when they are disputed, and when there is evidence tending to 
sustain the claim of each party, that the losing one is concluded 
by the finding in the trial court. 

It will be perceived that the policy was issued and the wife 
died before the adoption in this State of the statutory provision 
expressly authorizing policies in the name of and for the separate 
use of the wife. It is hence contended that, as a common-law 
policy, it is void, inasmuch as the wife had no.such insurable 
interest in the life of the husband as would sustain it. 

Gambling or wager policies are those where the persons for 
whose use they issue have no pecuniary interest in the life insured. 
But the wife has a direct interest in the life of her husband. The 
law requires him to support her, and in most cases she is actually 
dependent upon him for support. This creates an interest, and 
her relation is not the same as that of a wife or child to the hus- 
band or father who takes out a policy upon their lives for his own 
benefit; and the language of Kent (3°Com. 368), that “the 
insurable interest in the life of another person must be a direct 
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and definite pecuniary interest, and a person has not such an 
interest in the life of his wife or child, merely in the character of 
husband or parent,” does not authorize the conclusion that a 
wife has no pecuniary interest, independent of the statute, in the 
life of her husband. Judge Scott, in McKee vy. Phoenix Ins. Co., 
28 Mo. 383, whose opinion is criticised by counsel, takes, I 
think, a more sensible view of the question. 

The original policy, then, must be treated as valid; and had 
the husband died during the life of the beneficiary, the conditions 
having been fulfilled, it could have been enforced. But it does 
not follow that the action of the husband, after the death of the 
wife, must be held to have been for the benefit of her representa- 
tives. The only ground upon which the policy could be sustained 
when issued, is the fact that the wife had a right to look to the 
husband for support. It was taken out for the purpose of secur- 
ing her support after his death. The premiums were paid by him, 
and the whole thing was instituted and carried on for this laudable 
purpose. This object being forever lost, was the husband bound 
to continue the policy for the benefit of her representatives ? 
Could he not surrender it, or, by failing to pay further premiums, 
let it lapse? Or could he not, with the consent of the company, 
change the beneficiaries? He must be held to have had that 
right. It amounts to a surrender of the old policy and the issue 
of a new one. Every payment made after the change was in the 
interest of the present wife. Suppose he had refused to pay at 
all, where would be the plaintiff, and what could he recover? 
The payments upon renewal were not for his benefit, and he has 
no claim to that which they secured. 

The right of the husband, after the wife’s death, to dispose of 
a policy obtained by him for her benefit, is sustained by the 
Supreme Court of Wisconsin in Kerwan v. Howard, 23 Wis. 108, 
and I know of no case where the husband would be required to 
keep the policy alive for the benefit of his heirs. 

The judgment will be affirmed. The other judges concur. 














MARCH TERM 1872. 49 





Merkle v. Otteusmeyer. 





RicHarD MERKLE, Appellant, v. C. Henry OTTEUSMEYER, 
Respondent. 


1. Action — Malicious prosecution — Landmark.— A suit brought against 
defendant for removing plaintiff’s landmark, is not itself rendered action- 
able as a malicious prosecution by reason of the fact that the landmark was 
wrongly located, the evidence showing that it had been placed there by the 
proper officer. 

2. Action for malicious prosecution — Malice — Want of probable cause.—An 
action for malicious prosecution cannot lie without proof of malice and want 
of probable cause. 


Appeal from St. Louis Circuit Court. 
Peacock and Cornwell, for appellant. 
Irwin Z. Smith, for respondent. 


Apams, Judge, delivered the opinion of the court. 


This was an action for malicious prosecution. The defendant 
had prosecuted the plaintiff for removing a corner-stone denoting 
a corner of defendant’s lot, which had been placed there by a 
deputy surveyor of St. Louis county. 

On the trial the plaintiff offered to prove that the stone so 
placed at the corner by the county surveyor was not at the true 
corner, and the court excluded his evidence and the plaintiff ex- 
cepted. After all the evidence was closed, the court instructed the 
jury to the effect that the plaintiff could not recover unless the 
prosecution was instituted maliciously and without probable cause, 
and that both malice and want of probable cause must concur to 
justify a finding for the plaintiff; and also to the effect that if the 
deputy county surveyor placed the stone, afterwards removed by 
the plaintiff, on the ground to mark the corner, and if the de- 
fendant had reasonable cause to believe that the stone had been 
removed by the plaintiff, then there was probable cause for -the 
prosecution. The plaintiff objected to these instructions and 
saved his exceptions and took a nonsuit, with ‘leave to move to 


set it aside, and afterwards filed this motion, which was overruled. 
4—VOL. L. 
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He took the case to the general term, and the judgment being 
affirmed, he has appealed to this court. 

1. The testimony offered by the plaintiff to show that the 
corner-stone was not at the true corner was properly ruled out. 
Whether the stone was at the true corner or not, it had been placed 
there as a landmark by the deputy county surveyor, and must 
remain till removed according to law. ‘The plaintiff could not 
justify its removal by showing that it was not at the true corner. 
In an action of ejectment he could justify his possession by show- 
ing that the stone did not represent the actual corner. But he 
has no right to take the law into his own hands and remove the 
landmark, and set up in justification when he is prosecuted, that 
such landmark, although put there by the proper officer, was at 
the wrong place. 

2. I see no error in the instructions given by the court. The 
very gist of this action is malice and want of probable cause ; 
both must concur, otherwise there can be no recovery. So if the 
plaintiff actually removed the corner-stone, and the defendant had 
reasonable grounds to believe that he had done so, this amounted 
to probable cause and justified the prosecution. 

Let the judgment be affirmed. The other judges concur. 





TERRENCE J. FLANAGAN ef al., Appellants, v. Basa W. ALEx- 
ANDER ef a/., Respondents. 


1. Partnership— Firm assets usea to pay individual debts—Government tazes. 
— One partner has no right, without the consent of his copartners, to turn 
over goods of the firm toa third party in payment of an individual debt; 
but where, pursuant to such an arrangement, the grantee had received the 
goods and paid the government tax, the remaining partners cannot ‘recover 
back the goods without reimbursing him for the amount so paid, 


Appeal from St. Louis Circuit Court. 
Lee §& Webster, for appellants. 


Slayback & Haeussler, for respondents. 
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ApaMs, Judge, delivered the opinion of the court. 


The plaintiffs were partners in the distilling business, and had 
fifty barrels of whisky in bond under the charge of the United 
States revenue officer, on which the United States taxes were 
a lien and unpaid. Fox, one of the plaintiffs, made an arrange- 
ment with the Alexanders, defendants, to pay the United States 
taxes and take the whisky as commission merchants and sell the 
same, and after reimbursing themselves for the taxes and charges 
on the whisky, to credit the net proceeds on an individual indebt- 
edness of Fox to them. 

Under this arrangement the defendants paid the United States 
taxes and took charge of the whisky and removed it to their com- 
mission house. The other plaintiffs, partners of Fox, did not 
consent to the arrangement he made with defendants, and brought 
this suit for recovery of the whisky without first paying or tender- 
ing to the defendants the taxes and charges paid by them. The 
court, sitting as a jury, found for defendants; and the general 
term having affirmed the judgment, the plaintiffs appeal to this 
court. 

The question raised by the instructions and discussed in this 
case, is whether the plaintiffs could maintain this suit without 
first paying the taxes and charges paid by defendants. Qne part- 
ner can bind the partnership in all transactions relating to the 
business of the firm. He has no power or authority whatever, 
Without the consent of his copartners, to appropriate the assets 
of the partnership to the payment of his individual indebtedness. 
Where an agent exceeds his authority the principal is not bound 
for such excess, but is bound for all the acts of the agent within 
the limits of the agency. The acts of a partner are regarded in 
the same light. There can be no doubt that Fox, as one of the 
partners, had the right to place this whisky in the hands of the 
defendants for sale, and to authorize them to pay the United 
States taxes in order to obtain possession of the whisky for that 
purpose. If they had under this authority sold the whisky, they 
could not have retained any part of the proceeds in payment of 
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Fox’s individual indebtedness to them, because Fox exceeded his 

authority when he authorized them to make that appropriation. 

But as the taxes were a lien on the whisky, and the defendants, 

as commission merchants, paid these taxes by authority of one of 

the plaintiffs, they had a right to retain possession of the whisky 

until they should be reimbursed the amounts so paid by them. 
Let the judgment be affirmed. The other judges concur. 





Jacop GREENWOOD AND Maruras M. Fiesu, Appellants, v. 
Patrick Burns, Respondent. 


1. Agency — Collection — Payments, receipt of by agent, etc.—An agent for 
collection has no authority to receive the payment for his principal in dis- 
charge of his own debt, and the agent’s creditors could not set up such pay- 
ment in satisfaction of the demand. 


Appeal. from St. Louis Circuit Court, 


Daniel Dillon, for appellants. 


The court erred in giving said instruction ; first, for the rea- 
son that there was no evidence to base it upon or to sustain it. 
The first part of the instruction reads: ‘‘ If the plaintiffs author- 
ized Mr. Oldham, the principal contractor, etc., to include the 
graining and gold numbering sued for in his account for extra 
work against defendant, and to settle for the same with defend- 
ant through the St. Louis Mutual House Building Company.” 
* * * ‘There was no evidence tending to prove that plaintiffs 
ever authorized Mr. Oldham to include the work, or any work, in 
his account for extra work against defendant, or that plaintiffs 
ever knew that Mr. Oldham had an account for extra work against 
defendant, or that plaintiffs ever knew that Mr. Oldham had an 
account for extra work, or for anything, against defendant. 
Plaintiff Greenwood testified (first part of p. 5 of bill of excep- 
tions) that about the time the work was done defendant called 
on him and requested plaintiff to have their account for this 
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work included in Oldham’s account for extra work against the 
company, and try in this way to obtain their money from the 
company. 


Harding § Crane, for respondent. 


Waaner, Judge, delivered the opinion of the court. 


This cause was originally brought before a justice of the peace, 
and on appeal to the Circuit Court it was tried without the inter- 
vention of a jury. The only question is whether the evidence 
justified the declaration of law given by the court of its own 
motion. 

The case shows that the St. Louis Building Company was con- 
structing a house for the defendant, and that one Oldham was 
the contractor under the company to erect and complete it. Old- 
ham employed the plaintiffs to do the painting, and the defend- 
ant desiring some work to be done on the house additional to that 
contracted for by the company to be done, arranged with Oldham 
to do the extra work, and with the plaintiffs to do the graining 
and numbering. It is for this last work of graining and num- 
bering that this action is brought. The principal witnesses in the 
case were the plaintiff Greenwood and the defendant, and there 
was some conflict in their evidence. Greenwood says he called 
on Burns, the defendant, and got the job to grain the house for 
$50, for which Burns agreed to give his two promissory notes at 
sixty and ninety days after the work should be done. Burns, on 
the contrary, says that he agreed to pay and give his notes for the 
graining, only in the event the building company did not make 
an appropwation for that purpose. When the work was finished 
the plaintiffs’ bill was included in Oldham’s account against the 
defendant for extra Work ; and here again there is a difference in 
the testimony, thévplaintiffs saying that the bill was so included 
at defendant’s request, and the defendant denying that he ever 
requested it. When the bill was presented to defendant by Old- 
ham, he settled the whole account with Oldham by giving him 
in payment an order on the building company for the amount 
thereof, which order was accepted by the company and credited 
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to Oldham. It seems that Oldham had overdrawn his account 
with the company, and no cash was then paid him. Oldham fail- 
ing to pay plaintiffs their money, they applied to defendant for 
payment and he refused, alleging that he had paid their bill once. 

Upon these facts the court declared the law to be that if the 
plaintiffs authorized Oldham, the principal contractor, ete., to 
include the graining and gold numbering sued for in his account 
for extra work against defendant, and to settle for the same 
with the defendant through the House Building Company; and 
if, further, the defendant did include said graining and number- 
ing in his account against Oldham, and defendant did give Old- 
ham an order on the said building company for said graining, 
etc., for which Oldham received due credit in his dealings with 
said company, then plaintiffs cannot recover. 

The court then rendered a verdict for defendant. The finding 
of facts in the court below will not be disturbed, and under the 
instruction it is evident that the court must have found that plain- 
tiffs authorized Oldham to include their bill in his account against 
the defendant for extra work, and to settle for the same with 
defendant through the building company, and that Oldham did 
so include their bill in his account against defendant, and that 
the latter gave to Oldham an order covering their bill on the 
building company, and that Oldham received due credit for the 
order in his dealings with the company. If the plaintiffs did no 
more than invest Oldham with authority as a simple collecting 
agent, it is very clear that Oldham’s action in receiving credit 
for the entire amount, including their bill, would not bind them; 
for an agent for collection has no authority to receive the pay- 
ment for his principal in discharge of his own debt, and the 
ageit’s creditors could not set up such payment in satisfaction of 
the demand. But the case shows more than this. From the evi- 
dence the court might well infer that plaintiffs incorporated their 
bill with Oldham’s, thus making it a part of Oldham’s account, 
and this, according to defendant’s testimony, without any solici- 
tation from him. 

The evidence shows that they were sub-contractors and em- 
ployees of Oldham, for whom they had painted several other 
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houses built by him for the same cOmpany, and had been paid 
by him in orders on the company, and that they were employed 
and so paid for painting defendant’s house by Oldham. When 
they had their bili for graining and numbering incorporated with 
Oldliam’s they authorized him to settle the whole thing, and they 
ought to abide by that settlement. The defendant settled this 
account as he did the others, and the plaintiffs acquiesced and 
never asked him for the notes, or rendered him any bill, or 
applied to him for payment, till after the lapse of several months 
after the work was done and the settlement was made with Old- 
ham, and, it may be presumed, till after they found they could 
get nothing from Oldham, in whom they seem to have confided. 
These facts would go far to justify the court in finding that the 
plaintiffs authorized Oldham to include their bill in his account 
for extra work agaiust the defendant, and to settle that bill with 
the defendant through the building gompany; and if defendant, 
acting on that authorization, paid the bill once, he ought not to 
be compelled to pay it again. We think that the court was war- 
ranted in giving the instruction, and whether it found the facts 
according to the weight of evidence we will not inquire. 
Judgment affirmed. The other judges concur. 





HamitTon J. MILuer ef a/., Appellants, v. THE GREAT REPUB- 
Lic InsuRANCE ComMpANY, PETER P. Manion, STOCKHOLDER, 
Respondent. 


1. Constitution — Corporations — Double liability of stockholders.—A stock- 
holder in a corporation is not liable for double the amount of his stock (see 
State Const., art. virr, 36, and Wagn. Stat. 291, 3 13) on execution against 
the company, the execution having been levied, after his stock has been 
transferred on its books and the transfer is in all respects complete. 

2. Corporations — Transfer of stock — Insolvency of purchaser.— Where, 
before execution against a corporation, the stockholder, honestly and without 
any intention to defeat the creditors of the company, sells and transfers his 
stock, the mere fact that the purchaser was insolvent at the time is not suffi- 
cient to hold such stockholder still liable for the debts. The question in such 
cases is, whether the transfer was fraudulent and void as to creditors of the 
company. If the stockholders knew of the insolvency at the time of the 
transfer, it would be very strong evidence of fraud. 
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Appeal from St. Louis Circuit Court. 
Fisher & Rowell, with Sharp §& Broadhead, for appellants. 
Mauro & Laughlin, for respondent. 


Apams, Judge, delivered the opinion of the court. 


The plaintiffs, after issuing an execution on a judgment ob- 
tained by them against the Great Republic Insurance Company, 
and finding no property of the company whereon to levy, filed a 
motion in the Circuit Court against the defendant Manion, asking 
for an execution against him as stockholder. 

The facts show that Manion was one of the original stockhold- 
ers to the amount of twenty shares of stock, but, more than a 
year before the issue of the execution against the company, had 
sold and transferred his stock to one Whitesides, who afterwards 
turned out to be insolvent. The transfer was regularly made on 
the books of the company, and the defendant knew nothing of 
the insolvency of Whitesides at the time of the transfer, and the 
evidence conduced to show that the transfer was made in good 
faith and for a valuable consideration, and not to defeat the 
creditors of the company. 

Upon this state of facts the court declared the law to be that 
if the defendant made the transfer of his stock to Whitesides 
in good faith and without any intention to exonerate himself 
from liability, then such transfer was valid, and he is not liable 
although Whitesides was insolvent at the time. And the court 
refused to declare that the simple fact that Whitesides was insol- 
vent at the time of the transfer rendered the defendant liable. 

The question as te what stockholders are liable to an execution 
by a creditor of a corporation, under what is commonly known as 
the ‘‘ double liability” clause, was before this court in the case 
of McClaren vy. Franciscus, 43 Mo. 452. The court there held 
that the language employed in the constitution and the thirteenth 
section of the statute concerning corporations (Wagn. Stat. 291) 
is essentially the same, and in each case the words seem to be 
used in the present tense and apply to the actual stockholder 
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when the execution is issued. The court, however, in that case 
held the stockholder liable because the transfer he had made was 
not complete on the books of the company. He had merely trans- 
ferred his certificate of stock, and did not have the transfer 
entered on the books; so he was still held a stockholder as to the 
execution-creditors of the company. * In the case under considera- 
tion the transfer was made on the books of the company and is 
complete in all respects. 

The only remaining question is whether the defendant is liable 
because his alienee was insolvent at the time of the transfer. It 
is a universal principle of common law that the absolute owner- 
ship of property carries with it the right to transfer or dispose 
of it as the owner may see proper. He cannot do this so as to 
defeat the claims of honest creditors. In a case like this a cred- 
itor has no claim against a stockholder until he has exhausted his 
remedy against the company; or rather, his claim commences 
from the time he issues his execution against the company. If, 
before any execution be issued, the stockholder shall have honestly 
and without any intention to defeat the creditors of the company, 
sold and transferred his stock, the mere fact that the purchaser 
was insolvent at the time is not sufficient to hold such stockholder 
still liable for the debts. The question in such case is whether 
the transfer was fraudulent and void as to the creditors of the 
company. If the stockholder knew of the insolvency at the time 
of the transfer, it would be very strong evidence of fraud, and it 
would be hard to resist the conclusion that such transfer was 
made in bad faith. In this case there is no evidence that the 
stockholder had any knowledge that Whitesides was insolvent 
when he sold his stock. Upon the evidence in the case the court ° 
found that the transfer was made in good faith. The evidence 
fully sustains this finding. We see no error in the record. 
Judgment affirmed. The other judges concur. 
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Tomas P. Martin, Appellant, v. Frank H. LurkewittE, 
Respondent. 


1. Practice, civil — Actions — Partnership — Judgment — Chancery practice. 
— Under the present code, wheve a partnership has been settled by a judg- 
ment, a bill for review according to the old chancery practice will not be 
entertained. Nor can such bill be allowed as being in the nature of an appli- 
cation to set aside the former adjustment on the ground of fraud, unless the 
fraud be specifically charged and pointed out, and be of such a nature as to 
have deceived the other party and the court, and such as could not have been 
exposed at the time. 

Where the bill contains allegations of fraud, mixed with other matters 
merely showing error in the settlement, and was treated by the parties and 
the trial court as a bill of review, it may be stricken out on demurrer. 


Appeal from St. Louis Circuit Court. 


T. S. Espy, for appellant. 
Garesche & Mead, for respondent. 


Buss, Judge, delivered the opinion of the court. 


The partnership transactions of the parties had been settled by 
judgment, and the plaintiff, by leave, etc., files a bill of review 
according to the old chancery practice. The bill was demurred 
to, and the demurrer being sustained, he appeals. The practice 
peculiar to the old courts of chancery is abolished by the code. 
Everything is assimilated only so far as the distinction is pre- 
served in the mode of trial and the relief. The trial may be by 
the court or a jury, according to the nature of the action and of 
the judgment to be obtained, and the judgment is that relief to 
which the law entitles the party, although it may formerly have 
been called a decree. All suits are called actions, and every peti- 
tion is filed, the issues are made, and the proceedings go forward 
under the same rules before and after the trial, although in one 
case it might formerly have been called an action of assumpsit, 
and in another a bill for specific performance. Petitions, of 
course, vary according to the facts and the remedy to be applied, 
but witnesses are examined under the same rules; appeals and 
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writs of error are allowed, and no provision is made for a review 
or new trial in one class of cases not allowed in another. Coun- 
sel seem to suppose that because bills of review are not specific- 
ally abolished, they may still be resorted to; but the code abol- 
ishes all peculiar forms of action and procedure, and substitutes 
another which contains no provision for such bills. 

The plaintiff asks that if he is not allowed to review the for- 
mer action of the court as ,under the old practice, his petition 
may be treated as an application to set aside the former adjust- 
ment on the ground of fraud. Judgments, and especially of 
partnership settlements, may be set aside for fraudulent practices 
and concealments in obtaining them. But the fraud must-be 
specifically charged and pointed out, and it must have been of 
such a nature as to have deceived the other party and the court, 
and which could not have been exposed at the time ; as if a part- 
ner who has exclusive control of the partnership books and exclu- 
sive knowledge of the transactions under review, should make 
false entries, or fail to make proper entries, by which his copart- 
ners were deceived and a false settlement obtained, the settlement, 
us to the items fraudulently withheld or falsely entered, may be 
reopened. Or if there was any other deception practiced upon 
the party or the court in regard to a specific fact or transaction 
important to be known, and which it was the duty of the party 
to disclose, it is a fraud. Partners in the settlement of their 
accounts do not stand in the relation of ordinary litigants. Their 
relation is confidential, they are agents of each other, and con- 
cealments will not be tolerated. 

The petition contains allegations proper in charging fraud, 
mixed with others that merely show errors in the settlement. It 
was treated both by the plaintiff and the court as a bill of review, 
and the court committed no error in sustaining the demurrer. Its 
judgment will be affirmed. The other judges concur. 
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Wriu1aM Guaseow et al., Appellants, v. Peter LINDELL’s 
Heirs, Respondents. 


1. Limitations — Section 16 of St. Louis township — Action brought under act 
of March $d, 1851.— The commissioners appointed by the County Court of 
St. Louis county, under the general assembly act of March 3d, 1851, had 
power to sue in their own names for possession of a tract of land embraced 
in fractional section sixteen of St. Louis township, although the statute 
gave them no legal right to the land. In such suit these commissioners, 
although suing in their own names, acted simply as agents of the State, and 
against the State no limitation ran, under the law as it then stood. And 
there is nothing to prevent the Legislature from passing a law authorizing 
agents created for the recovery of these lands from suing in their own 
names. 

2. Laws— Repealed by implication, when only.— Repeals by implication are 
not favored or allowed unless the first act be so inconsistent as not to stand 
with the subsequent act. 

8. Lands and land titles — Common-field lots — Occupancy under act of 1812 
— Surveys, ete.— It is the settled construction of the act of Congress of June 
18, 1812, that by its own terms this act vested in each inhabitant of the town 
of St. Louis the absolute title in fee to the common-field lot which he pos- 
sessed or cultivated prior to December 20, 1803. There was no condition 
of survey necessary to vest title. If the surveyor general assumed to survey 
any of the lots by metes and bounds as they existed in Spanish times, such 
surveys would be evidence, not to establish but to ascertain the lots as origi- 
nally defined upon the ground. But in making such surveys he must be 
governed by the old Spanish monuments. 

In case of undefined tracts of land, under acts of Congress confirming claims 
and requiring surveys, no title passes until the survey is made. But a com- 
mon-field lot either exists upon the ground by defined limits or it has no 
existence at all, and cannot be created by survey. : 

4, Lands and land titles — Common-field lots —Occupancy prior to December, 
1803 — Schools.— Only such of the field lots in the Grand Prairie common 
fields of St. Louis, cultivated by the inhabitants of St. Louis prior to the 
20th of December, 1803, as might be assigned, not exceeding a certain amount, 
were reserved for the support of the schools. 

5. Practice, civil — Instructions, ete.— An instruction which assumes all the 
facts and leaves nothing for the jury is bad. 

6. Act of 1812 — Cultivation and possession, ownership presumed from.—In 
ejectment setting up title to land in St. Louis township common fields, evi- 
dence that the land had been “cultivated and possessed” under the act of 
1812 would be sufficient without further positive proof that the possessor had 
“claimed” it. The presumption of ownership would arise without such 
additional proof. 
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Appeal from St. Louis Circuit Court. 


Glover § Shepley, and Hamilton, for appellants. 


I. It has long been settled that the act of Congress of March 
6, 1820, and the ordinance of July 19, 1820, operated as a direct 
grant by Congress to the State, and vested in the State a com- 
plete title to section sixteen, for township schools, as soon as 
surveyed, unless the title had previously passed out of the United 
States. (Payne e¢ a/. v. St. Louis County, 8 Mo. 476; Kennett 
v. Cole County, 13 Mo. 189; State v. Dent, 18 Mo. 313; State 
v. Ham, 19 Mo. 592.) 

II. The validity of the act of the Legislature of March 8, 
1851, was somewhat questioned in the court below, but it is ex- 
pressly decided in Payne e¢ al. v. St. Louis County, supra, that 
the Legislature of the State have the power to provide for leasing 
and selling the school lands and applying the proceeds to the 
object of the grant; that such legislation amounts to no breach 
of trust; and see Maupin v. Parker, 3 Mo. 310. 

III. The object of the act, and the powers expressly conferred 
upon these commissioners, render it perfectly clear that it was 
intended that all suits for the recovery of the possession of the 
property should be brought in the names of the commissioners. 
These commissioners are made the statutory agents of the law 
for this very purpose among others, and, as such, are armed with 
all the powers of the State which may be necessary for the dis- 
charge of the duties enjoined upon them, that enables them thus 
to sue. While a private agent may sue only in the name of his 
principal, yet where a statute authorizes an agent to sue he may 
do so in his own name. Whenever a statute gives a right or 
imposes a duty, it also confers by implication the power necessary 
to make the right available or to discharge the duty. Jackson v. 
Reynolds, 14 Johns. 335, illustrates this distinction between a 
public and a private agency. In Overseers v. Overseers, 18 Johns. 
418, the court lays down the general principle for which we are 
contending, in this language: ‘‘There can be no doubt that when 
a public office is instituted by the Legislature, an implied authority 
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is conferred on the officer to bring all suits as are incident to his 
office, which the proper and faithful discharge of the duties of his 
office requires.”” To the same effect are: Inhabitants, ete., v. 
Wood, 13 Mass. 198; Todd v. Birdsall, 1 Cow. 260, and notes; 
Grant v. Faucher, 5 Cow. 511; Supervisor v. Stimson, 4 Hill, 
136; Page v. Fazackerly, 36 Barb. 395, and cases cited by the 
court; Trustees of Schools v. Tatman, 13 Ill. 29; Carruthers v. 
Bailey, 3 Kelly, 105, and Rogers v. White, 1 Sneed, 72. The 
right of these commissioners to sue in their own names is now for 
the first time questioned, although this litigation has been pending 
for nearly twenty years. 

IV. The act of 1851 (Sess. Acts 1851, p. 706) was not 
repealed by that of January 31, 185 (Sess. Acts 1865, pp. 
337-9). It was shown on the trial that the county of St. Louis 
had other lands besides this section sixteen. There can be no diffi- 
culty in so reconciling these two statutes that they may stand 
together. Repeal by implication is not favored. (Brown vy. 
Crawford County, 8 Mo. 642; City of St. Louis v. Alexander, 
23 Mo. 501; Sedgw. Stat. and Const. Law. 127.) 

V. Sanguinet was the only witness produced in reference to 
the cultivation of the land in controversy prior to 1803. He 
could not say anything of any particular lot as cultivated by any 
particular person. He knew nothing of the lines of the sixteenth 
section. Defendants say that the ground in dispute was cultivated 
by somebody, but by whom they do not prove, and therefore 
there was a confirmation to somebody—to some of the inhabitants 
en masse—and, consequently, that the plaintiffs cannot recover. 
But there can be no confirmation en masse of common-field lots. 
(See Act of June 13, 1812.) The law has long been settled that 
some particular person must have cultivated some particular lot, 
with ascertainable limits, prior to December 20, 1803, and was 
claiming the same at the passage of the act of June 13, 1812, 
or there was no confirmation. (Page v. Schibel, 11 Mo. 183; 
Papin v. Hines, 23 Mo. 277.) A confirmation to a tract of 
land by metes and bounds which cannot be identified by evidence 
is like a confirmation without any metes and bounds; therefore 
such a confirmation is not a title to any land. It will be found on 
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examination of the recorder’s proofs and certificates of the Bouis 
and Baccanne tracts, that there is no such description of metes 
and bounds as, under the evidence in the case, will locate either 
of them. As to the Bizet arpent the case is equally plain. There 
is no proof of any cultivation prior to December 2, 1803, by 
any witness at the trial. There is no proof under the act of 
Congress of 1824. There is only a confirmation of July 4, 
1836. As to the necessity of a definite location under the act of 
1812, in order to pass title by confirmation, see United States v. 
Delespine, 15 Pet. 319; United States v. Lawton, 5 How. 28; 
Watts v. Lindsey’s Heirs, T Wheat. 159; Littlepage v. Fowler, 
11 Wheat. 216; Lecompte v. United States, 11 How. 115; Bis- 
sell v. Penrose, 8 How. 317; Stanford v. Taylor, 18 How. 411; 
Menard’s Heirs v. Massey, 8 How. 293; Guitard v. Stoddard, 16 
How. 512; West v. Cochran, 17 How. 403; Ledoux v. Black, 
18 How. 473; Carondelet v. St. Louis, 1 Black, 189. 

VI. There is no defense by limitation to this suit. Our title 
was in the State till 1851. This suit was brought in 1853. No 
limitation runs against the State. (7 Mo. 194; 19 Mo. 607.) 

VII. To vest title in village schools the surveyor-general is, 
under the acts of Congress, to survey the lot and assign it to the 
schools. There are many decisions on school titles. Not one was 
ever rendered that any title passed without a designation of the 
particular lot claimed by the schools, or without any assignment 
made out and delivered by the surveyor-general. (Kissell v. 
Schools, 18 How. 19.) And the plainest answer to the pretense 
of outstanding title in the school is that no assignment has been 
made by the surveyor-general to the schools. (Papin v. Ryan & 
Walker, 32 Mo. 21.) 


B. A. Hill, for respondents. 


I. This act of 1851 makes the commissioners attorneys in fact 
for the County Court, and gives them no further authority than 
that of mere agents to act under the direction and approval of the 
County Court; and the County Court has been for many years 
general attorney in fact for the State in regard to school lands. 
(See R. C. 1825, 785, 745 and 755.) The act of 1851 does 
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not vest any title in the plaintiffs, nor authorize them to sue in 
their own names; nor could it do so, for the State is a naked 
trustee, and the County Court is the attorney in fact for the State 
in regard to the school lands, while the inhabitants of the town- 
ship are the beneficial owners. The State could not authorize the 
County Court to appoint commissioners to sell the school lands in 
any township without the consent of the inhabitants, who were 
the beneficial owners ; but if power of sale could be delegated by 
the State without the consent of the inhabitants of the township, 
the legal title must still be in the State, and the beneficial own- 
ership in the inhabitants. But the Legislature nowhere attempts 
to delegate the trust confided to the State by Congress, even by 
implication, but manifestly appoints the County Court as the 
most appropriate agent for the faithful execution of such trust. 

‘*The only proper plaintiff in an action for the recovery of real 
estate is the party holding the legal title, although such party 
may be only the trustee of an express trust.”” (Boardman v. 
Beckwith, 18 Iowa, 292; Winters v. Rush, 34 Cal. 126; Wea- 
ver v. Wabash Canal, 28 Ind. 115; Balcombe v. Northrup, 9 
Minn. 172; Tyler Eject. 52; Tiff. & Bull. Trust. 811; Gard- 
ner v. Armstrong, 31 Mo. 585; Fenn v. Holme, 21 How. 481; 
Smith v. McCann, 24 Mo. 398; Governor v. Ball, 1 Hemp. 541; 
State v. Bradish, 34 Verm. 419; State, to use, etc., v. Fleming, 
19 Mo. 608; Stevens v. Brown, 32 Mo. 176.) This legal title 
has never passed, and the State holds it now, if any exists, under 
the grant for schools. The commissioners are not the real _par- 
ties in interest, nor are they trustees of an express trust within 
the meaning of the statute, because, even if the State had the 
power to transfer its trusts, there are no words or intention ex- 
pressed to do so, and such trust cannot be created except by an 
express agreement or express words to that effect. (Robbins v. 
Dwerill, 20 Wis. 148; Lewando v. Dunham, 1 Hill, 114.) “A 
mere agent or attorney in fact is not a trustee of an express trust 
and cannot sue in his own name.” (Rawling v. Fuller, 31 Ind. 
255.) ** One who is described in an instrument as the attorney 
in fact of another, does not hold the character of a trustee.’? 
(Powell v. Ross, 4 Cal. 197.) 
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This suit ought to have been brought in the name of the State 
of Missouri, to the use of the inhabitants of township 45. Being 
brought in the name of the commissioners, who have no interest, 
title or estate whatever, legal or equitable, in the land sued for, 
the suit should be dismissed. 

II. The legal title to the land is in the owners of the common- 
field lots, which cover all the land sued for. No title ever passed 
to the State of Missouri for any of the lands sued for, if they were 
otherwise disposed of by any law of Congress, or act of the gov- 
ernment or its officers, prior to 1820. (See Bissell v. Penrose, 
8 How. 317; Wilcox v. Jackson, 13 Pet. 498.) A title to land 
becomes a legal title when a claim is confirmed by Congress. 
Such confirmation is a higher evidence of title than a patent, 
because it is a direct grant of the fee which had been previously 
in the United States. (See 16 How. 494; 1 Black, 590; 2 
How. 319, and case cited in opinion.) The land sued for by 
plaintiffs is covered by the confirmations in the Grand Prairie 
common fields belonging to St. Louis, to Bouis, Baccanne and 
Bizet. [Counsel here reviewed at length the evidence bearing 
upon these confirmations. ] 

No condition of survey was annexed to the grants of June 18, 
1812. That act passes a present title, proprio vigore, of the 
property described to the persons designated. (See Glasgow & 
Taylor v. Hortiz, 1 Black, 595; West v. Cochran, 17 How. 417; 
Carondelet v. St. Louis, 25 Mo. 462; Pacific R.R. v. Lindell, 
39 Mo. 329.) There is no such thing as a vague grant in the 
common fields. There could be no such thing. Each lot was 
surveyed in Spanish times, marked with corner-stones, and sub- 
ject to charges by order of the syndics in the village. (Mackay 
v. Diilon, 4 How. 421.) 


Trusten Polk, for respondents, filed an elaborate brief em- 
bracing substantially most of the points presented by Hill. 


ApaMs, Judge, delivered the opinion of the court. 


This was ejectment, commenced in September, 18538, in the St. 


Louis Land Court by plaintiffs, “as commissioners appointed by 
5—VOL. L. 
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the County Court of St. Louis county, against Peter Lindell in 
his lifetime, who died, and the suit was revived against the de- 
fendants as his heirs. It is for part of the sixteenth section of 
township 45 of range 7 east of the fifth principal meridian. 

The defendants, by their answer, denied the plaintiffs’ right to 
bring the suit; admitted possession of so much of the premises 
as lay south of a line running easterly and westerly, and parallel 
with the south line of the Central or Olive street Plank road, and 
150 feet distant therefrom, but claimed to be the owners thereof 
in fee, by virtue of confirmations and grants under the act of 
Congress of the 13th of June, 1812, and other acts therein 
referred to, and to have held possession thereof as such owners 
for more than twenty years before the commencement of this suit. 

The trial was had in the St. Louis Circuit Court, and on the 7th 
of May, 1870, plaintiffs recovered a triangular parcel of 35.076 
acres bounded south by survey 903, in the name of widow Camp, 
west by the west line of said section sixteen, and north by the 
south line of survey 1665, in the name of Louis Laroche. The 
whole of the land recovered lies within the St. Louis common 
field of the Grand Prairie, and includes portions of the common- 
field lots confirmed to the legal representatives of Vincent Bouis, 
of Baptiste Riviere di¢ Baccanet, and of William Bizet. The 
defendants appealed to the general term, where the judgment of 
the court at special term was reversed, and from this judgment 
the plaintiffs appealed to this court. 

On the trial the plaintiffs gave the following evidence in sup- 
port of their title, to-wit: (1) The act of Congress of the 6th 
of March, 1820, for the admission of Missouri into the Union. 
(2) The ordinance of the 19th of July, 1820, declaring the 
assent of the people of Missouri to the said act of the 6th of March, 
1820. (3) The act of the general assembly, approved the 3d 
of March, 1851, for the sale of section 16, township 45, range 
7 east, found in Session Laws of 1851, p. 706. (4) The 
order of the County Court of St. Louis county, appointing 
plaintiffs commissioners to take possession of said section sixteen 
under said act of assembly. (5) A certified copy of the field- 
notes and plat of survey of section 16, township 45, range 7 











MARCH TERM, 1872. 67 





Glasgow et al. v. Lindell’s Heirs. 





east, by Joseph Brown in 1818. (6) An authenticated copy of 
plat of township 45 north, range 7 east of the fifth principal 
meridian, in the county of St. Louis, showing the lines of section 
sixteen sued for, and the tracts of Bouis, Baccanet, Bizet and 
widow Camp, under whom the defendants claim. (7) Section 
107, chapter 34, General Statutes of 1865, p. 212, defining the 
boundaries of St. Louis county. (8) Section 10 of the act of 
Congress of the 3d of March, 1811 (2 U.S. Stat. at Large, 664, 
665). (9) The county surveyor’s plat of survey of the premises in 
dispute, and the report accompanying the same, made in obedience 
to the order of survey in the case. (10) The plaintiff examined 
Julius Pitzman, county surveyor of St. Louis county, who pointed 
out the lines and corners of said section sixteen on the map, and 
testified to finding of the corners on the ground by running lines 
according to the field-notes of the survey of this tract and adjoin- 
ing tracts. (11) The possession of the premises in dispute by 
Peter Lindell, the original defendant at the time the suit was com- 
menced, was admitted. (12) The plaintiff examined William H. 
Cozzens, who gave evidence showing the existence of section 16, 
township 45 north, range 7 east, by defined metes and bounds 
and the corners and lines of said section. He also gave evidence 
on cross-examination tending to show that Peter Lindell, the 
original defendant, entered about the year 1836, and held pos- 
session thereafter until his death; and he had heard from old 
Frenchmen that all the region round about had been cultivated. 
(13) The plaintiff put in evidence the map exhibiting the out- 
boundary of St. Louis, known as map X. [Plaintiffs here closed. ] 

The defendants then asked, and the court refused, the two fol- 
lowing instructions, viz: 1. ‘‘If the court, sitting as a jury, finds 
from the evidence that the original defendant, Peter Lindell, was 
in actual possession of the premises sued for, from and after the 
year 1836 until the commencement of this suit, then the plaintiffs 
have shown no title or right to sue in this action in their own 
names as commissioners of the sixteenth section.”” 2. ‘* There 
is no evidence before the court to show that these plaintiffs have 
any right to recover in this action against those of the defendants 
who have answered in this cause.”? 
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On the refusal of these instructions the defendants introduced 
their evidence, and called Charles Sanguinet, who testified, in sub- 
stance, that he was past 87 years of age; was born in St. Louis; 
knew the Grand Prairie common fields; they were cultivated in 
Spanish times by different persons who lived in St. Louis; this 
cultivation extended from the Motard tract in the cud de sac up 
north to the St. Churles road, and seven or eight concessious 
beyond it; these cultivations adjoin each other, and were from 
one to one and one-half arpens wide and forty arpens deep, and 
the front of these lots was straight and uniform; was twelve 
years old when he first observed these cultivations ; they were be- 
fore and down to 1803; at this last date was twenty years old; 
could not remember the cultivators, but recollect Marie as one of 
them. 

Robert Forsyth testified to the effect that he had lived in St. 
Louis since 1812; Lindell took possession in 1826 or 1827; he 
didn’t all at once, but occupied and inclosed different pieces every 
year; had a large tract inclosed in 1833; he inclosed portions 
of the Baccanet, Bouis and Provenchere tracts prior to 1837; 
Bouis was living on his tract; from 1835, down to the present, 
Lindell and his heirs had possession, by inclosure, from the cen- 
ter of Laroche tract down to Deschamp, Mullanphy’s inclosure. 

Wm. H. Cozzens testified: Recollect, in 1836-7, an old inclo- 
sure around the Corneau Springs (describing it and its position) ; 
also Alexis Marie’s improvement ; have seen the remains of Ma- 
rie’s house ; the north line of that old inclosure was the south line 
of the Laroche tract, which is the north line of the Vincent Bouis 
tract; this ancient inclosure included the Corneau spring, and 
extended a half arpen south of it; the remains of the old house 
are on the north part, at the edge of the cultivation; found the 
ancient stones on the east ends of these lots, being the east of 
the St. Louis common fields of the Grand Prairie ; the ancient 
French witnesses who were present showed me the east front line 
of these common fields, extending from Cass avenue down to the 
little ** run” of cud de sac, having Spanish landmarks and stones 
with iron dross under them ; have found similar stones on the west 
line of the Grand Prairie common fields, which is parallel to the 
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east line; they were Spanish; describes how he ascertained the local- 
ities of the lots he surveyed ; as deputy U. S. surveyor he made the 
survey in the Grand Prairie of the St. Louis common fields; com- 
menced at the well-known corner of Mainville dit Deschenes, in 
the center of Cass avenue, and ran south to the Chouteau mill 
tract, which was south of the Madame Camp survey, and found 
the corners of the common-field lots all the way down; they were 
old stones with cinders under them; the east line was uniform 
and straight all the way down to said mill tract; in 1845-6 had 
made his surveys, which were approved and recorded in the sur- 
veyor-general’s office, and gave the surveyor-general a complete 
history of them; had all the old French witnesses on the ground, 
and in their presence found, on the continuation (southwardly) 
of the east front line of the Grand Prairie common fields, the old 
stones down to said mill tract; the marks of the ancient cultiva- 
tion were still visible, were visible on the Cornean lot, which is 
next south of the Bizet lot; surveyed the Bizet and the Bouis and 
the Baccanet lot, as well as those north of them; there were also 
common fields north of Mainville Deschenes; the Grand Prairie 
common fields consisting of lots conceded to individuals; they 
were oblong and parallel and forty arpens deep, and adjoining 
each other, and belonged to the inhabitants of St. Louis, who 
cultivated them; besides the commons of the Grand Prairie there 
were those of the St. Louis Prairie (next west of the town), of 
the Little Prairie (south of it), of the Prairie des Noyers (west 
of the common ), and of the cd de sac (south of the Grand Prai- 
rie). Witness pointed out on the plat in evidence the south line 
of the St. Louis commons, the west line of the common fields of 
the Prairie des Noyers, of the cud de sac and of the Grand Prai- 
rie, and said no other line would include the town of St. Louis, 
its common fields and common, and the land in controversy is 
within this line; no out-boundary was run including the com- 
mon fields of the Prairie des Noyers and the other common 
fields; but an out-boundary survey was constructed by adopt- 
ing surveys for that purpose which had been previously made ; 
he first surveyed the tracts of Bouis, Baccanet and Bizet, nine 
arpens and thirty-six feet west of the east front line of the com- 
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mon fields, but this was not done of his own accord, but by 
directions of the surveyor-general; afterwards, in 1855, he set 
the surveys of them forward to the said front line of the common 
fields, and those surveys were approved by that officer ; but after- 
wards, in 1857, he put them back by instructions from the sur- 
veyor-general, nine arpens and thirty-six feet. 

Levin H. Baker testified: I am nephew of Peter Lindell, de- 
ceased; came here in 1831, and resided here ever since; have 
known the Lindell farm since 1831; knew the Corneau spring; 
the ancient fence was two arpens west of it, three arpens east, 
and four or five south of it; the inclosure was continued and 
repaired from time to time until the commencement of this suit ; 
after Mr. Lindell bought the Bouis tract he took possession and 
cultivated it; he repaired the fence that ran along the center of 
the Laroche lot; it ran in a straight line until it enters into the 
north line of the Camp tract, then east with this line to the north- 
east corner, thence south with Camp’s east line to the southeast 
corner, thence west with Camp’s south line its whole extent, thence 
inclosing the Hunot New Madrid location, and around this to the 
beginning. 

The defendants introduced documentary evidence as follows : 
The confirmation papers by Recorder Hunt, June 1, 1825, to the 
legal representatives of Vincent Bouis, of the common-field lots 
in Grand Prairie two arpens in front by forty deep, bounded north 
by the field lot formerly owned by LaBarge, south by the field 
fot formerly owned by John B. Provenchere, east and west 
by public land. The testimony of Aug. Chouteau shows that 
this is the field lot which had first been cultivated by Marie, who 
sold to P. Chouteau, who sold to Bouis’ heirs; and the testimony 
of Sanguinet on the trial showed the cultivation of Marie. 

Then the survey of this confirmation No. 1813, made by said 
Cozzeus and approved May 381, 1855, by the surveyor-general. 
This survey is not pushed back from the east front line of the 
common fields nine arpens and thirty-six feet, but its east front 
line is the east front line of the Grand Prairie common fields, 
extending down southwardly from Mainville dé¢ Deschenes, in 
Cass avenue. 
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Instructions to Wm. H. Cozzens, dated 9th of May, 1846, by 
Conway, surveyor-general. In these instructions he is told that 
the end lines are to be continuations of the southeast and north- 
west boundaries of surveys 1296, 1461, 3303, 3304, 1561, 1583, 
3285, which commenced at the offset at Mainville Deschenes, 
‘and extends southwardly, or rather southeasterly, in a straight 
line. 

Also a public notice of same date, by Surveyor-General Con- 
way, published in the Missour? Republican, that these, with 
other surveys, were to be made by said Cozzens. 

The confirmation papers by Recorder Hunt to legal representa- 
tives of Baptiste Riviere di¢ Baccanet, under the acts of June 
13, 1812, and May 26, 1824, of a field lot in Grand Prairie of 
1 by 40 arpens, bounded on the east by vacant land in a line with 
eastern boundary line of the Grand Prairie, north by the field lot 
formerly owned by Rondo, west by vacant land in a line with the 
western boundary of the Big Prairie field, and south by the field 
lot formerly owned by Baptiste Corneau. 

Survey No. 1814 of the confirmation to the legal representa- 
tives of Baptiste Riviere dit Baccanet, made by Cozzens at the 
time of the one last named, and also approved by the surveyor- 
general. 

Spanish concession to Wm. Bizet, dated February 7, 1769, of 
one arpen in width by forty deep, in the cu/ de sac of the Grand 
Prairie, adjoining on the one side of the land of Baccanet, and 
on the other of Kunz des Noyers. 

General notice to F. Bates, recorder of land titles, dated the 
28th of November, 1812, by Riddick, Chouteau and others, to 
record the concessions in Livres Terreins Nos. 1, 2, 3, 4, 5 and 
6, which is followed by said concession to Bizet in the original 
French. ‘This is under acts of Congress (section 7 of the act of 
June 13, 1812). 

Confirmation papers of this claim by last board of commission- 
ers ; also act of Congress of July 4, 1836. 

Act of Congress of April 29, 1816 (3 U. S. Stat. at Large, 
$29), and confirmation of this claim by Recorder Bates. 

Survey No. 3340 of this confirmation, approved September 6, 
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1855. The east front line of this survey is the same as the east 
front line of the common fields, extending in a straight line south- 
wardly from the aforesaid field lot of Mainville Deschenes, and is 
not set back. 

Defendant also gave in evidence confirmation papers and sur- 
vey of field lot in Grand Prairie to the legal representatives of 
Louis Laroche, and also confirmation papers and surveys of sev- 
eral other common-field lots having their east front lines contin- 
uations of a straight line extending southwardly from the east 
front line of Mainville Deschenes’ lot. 

Defendants then gave evidence (documentary) to show their 
derivative title from the aforesaid confirmees. 

Defendants also gave in evidence a large number of Spanish 
concessions from Livres Terreins, numbers one and two of com- 
mon-field lots, in order to show the existence in Spanish times, 
and prior to the 20th of December, 1803, of a common field in 
Grand Prairie belonging to’the town of St. Louis, and its bound- 
aries and extent, and the shape, size and relative situations of the 
lots conceded. The defendants rested, and the plaintiffs, in rebut- 
tal, gave in evidence the letter of instructions of the 20th of May, 
1857, from surveyor-general to Cozzens, and the surveys made 
thereunder, by which the Bouis, Baccanet and Bizet surveys are 
set back nine arpens and thirty-six French feet; and the expla- 
nations of Cozzens in reference thereto. 

Plaintiffs also put in evidence a copy of Hunt’s minutes as to 
the claim of Louis Laroche, embracing the testimony of Baptiste 
Riviere di¢ Baccanet regarding that claim. Plaintiffs also put 
"in evidence a deed of the defendants inter partes, for the parti- 
tion among themselves of the premises in dispute. 

The plaintiffs here closed, and the defendants gave in evidence 
certain statements, under oath, of ancient witnesses (Baptiste Riv- 
iere di¢ Baccanet and Rene Dodier) before Recorder Hunt, show- 
ing cultivation, location, etc.; also letter of instruction from 
the commissioners of the general land office to Surveyor-General 
Loughborough, dated November 27, 1856, which adopts the rec- 
ommendations of the report to him by Loughborough of the 30th 
of January, 1855, not to disturb the surveys theretofore made 
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by Cozzens. The evidence being all in, upon the prayer of the 
plaintiffs against the objections of the defendants, the court gave 
the following instructions : 

1. he court instructs that if the land in controversy was sur- 
veyed by the United States in the year 1818, as section 16, town- 
ship 45, range 7 east of the fifth principal meridian, and desig- 
nated as such by metes and bounds specifically locating the same, 
which metes and bounds have been identified by the evidence in 
the case, the act of Congress of the 6th of March, 1820, and the 
ordinance of the people of Missouri of July 19, 1820, and the 
act of the Legislature of Missouri of March 3, 1851, and the 
order of the County Court of 1853 (if genuine), all of which 
have been read in evidence, constitute a right and title in the 
plaintiffs which, in the absence of any opposing title emanating 
from the United States prior to July 19, 1820, will enable plain- 
ffs to recover the land sued for, and rents and profits. 

2. The court instructs that the alleged confirmation to Bouis 
by act of Congress of June 13, 1812, set up by defendants, is 
no defense to the plaintiffs’ action, unless it has been shown (1) 
that prior to December 20, 1808, said Bouis inhabited, cultivated 
or possessed, and claimed as owner, some particular common-field 
lot in the common fields of the Grand Prairie belonging to the 
village of St. Louis; and (2) that the metes and bounds of the 
same identical field lot have been shown to the court, specifically 
locating said lot, or part of it, within the survey of said section 
sixteen as put in evidence by plaintiffs; and the court further 
instructs that the calls in Recorder Hunt’s certificate in respect to 
said lot of Bouis are insufficient specifically to locate the same 
without proof showing tlie existence and place of the object called 
for on the ground, and there is no such proof in the cause; and 
the court further instructs that if, prior to the final survey of said 
Bouis’ claim, the same was indefinite in regard to its location — 
that is, without metes and bounds ascertained by*evidence in the 
cause —the survey of the claim of Bouis by the United States is 
not evidence of any title in said Bouis or his representatives, 
older than the approval of said survey. 

8. The court instructs that the alleged confirmation to Bae- 
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canet by act of Congress of June 13, 1812, set up by defendants, 
is no defense to the plaintiffs’ action unless it has been shown (1) 
etc. The remainder of this instruction is precisely the same as 
instruction No. 2. 

4. That in all cases where lands have been confirmed by the 
United States, but in such manner that the tracts remain without 
specific metes and bounds, and there is no evidence showing what 
specific land was confirmed; or wherever the metes and bounds 
mentioned in the confirmation either do not exist or are not 
proved, so as to show to what particular land the confirmation 
applied, no title to any land vests in the confirmee till a survey 
of the tract is finally made by the United States; and if, prior to 
the approval of such survey, the land covered by it has been 
granted to another person under any law of the United States, 
such prior grant is the better title. 

5. There is no defense to the plaintiffs’ action under any stat- 
ute of limitations. 

The defendants asked the following instructions, which were 
refused, and they excepted : 

1. If the court shall find from the evidence that prior to the 
20th of December, 1803, there was a series of lots of similar form 
and character, situated in the Grand Prairie in the neighborhood 
of the town of St. Louis, and lying adjoining to each other in the 
same general range of lots, and which said lots were used by the 
inhabitants of said town prior to said date for the purpose of cul- 
tivation, and that the premises in the possession of Peter Lindell 
at the commencement of this suit are within the out-boundary of 
said lots, then the plaintiffs cannot recover in this action against 
the defendants who have answered, although the court may also 
find from the evidence that said premises lie within and are a 
part of section 16 of township 45 north, range 7 east of the fifth 
principal meridian. 

2. If the court shall find from the evidence that prior to the 
20th of December, 1803, there was a series of lots of similar 
form and character, situated in the Grand Prairie in the neigh- 
borhood of the town of St. Louis, and lying adjoining to each 
other in the same general range of lots, and which said lots were 
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used by inhabitants of said town prior to said date for the purpose 
of cultivation, and that the premises in possession of Peter Lin- 
dell at the commencement of this suit are within an out-boundary 
of said lots, and within an out-boundary which will include the 
said town of St. Louis and the out lots, common-field lots and 
commons thereto belonging, then the plaintiffs cannot recover in 
this action against those of the defendants who have answered, 
although the court may also find from the evidence that said 
premises lie within and are a part of fractional section 16, town- 
ship 45 north, range T east, of the fifth principal meridian. 

3. If the court shall find from the evidence that prior to the 
20th of December, 1803, there was a series of lots of similar 
form and character, situated in the Grand Prairie in the neigh- 
borhood of the town of St. Louis, and lying adjoining each other 
in the same general range of lots, and used by the inhabitants of 
said town for the purposes of cultivation, and that the premises 
in possession of Peter Lindell at the commencement of this suit, 
and adjoining on the north the northern line of the United States 
survey No. 903, for widow Camp’s legal representatives, are a 
part of such lots, and were cultivated by inhabitants of said town 
prior to the 20th of December, 1803, as such lots, then the plain- 
tiffs cannot recover in this action, although the court may also 
find that said premises lie within section 16, township 45 north, 
range 7 east of the fifth principal meridian. 

4. If the court shall find that a tract of land of which the 
premises in possession of Peter Lindell at the commencement of 
this suit are a part, was cultivated by Vincent Bouis prior to the 
20th of December, 1803 ; that said Bouis was at the time of such 
cultivation an inhabitant of the town of St. Louis; that said tract 
was situated in the Grand Prairie in the neighborhood of said 
town, and was used by said Bouis for the purposes of cultivation, 
and was one of a series of lots of similar form and character, 
also made by inhabitants of said town for the purposes of culti- 
vation, and lying adjoining to each other in the same general 
range of lots, then the plaintiffs cannot recover as to said part, 
although the court may believe from the evidence that the same 
lies within section 16, township 45 north, range 7 east of the 
fifth principal meridian. 
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5. A similar instruction as to the lot cultivated by Baptiste 
Riviere dt Baccanet. 

6. If the United States survey No. 1813 of the confirmation 
to Vincent Bouis or his legal representatives, under Pierre Chou- 
teau, given in evidence by the defendants, was made by a deputy 
surveyor, under the surveyor of the lands of the United States, 
for Illinois and Missouri, pursuant to written instructions which 
had by him been furnished to said deputy, and the same was by 
the latter returned to the office of said surveyor, and was by him 
approved and recorded, then the same could not be legally changed 
nor a different survey of said confirmation be made, to the preju- 
dice of the legal representatives of said Bouis, claiming under 
said survey, without previous notice thereof to them; and there is 
no evidence in this case of such notice. 

7. A similar instruction as to survey No. 1814 of the con- 
firmation of Baptiste Riviere dz¢ Baccanet. 

8. A similar one as to entry No. 3340 of the confirmation to 
Guillaume Bizet or his legal representatives. 

Defendant also asked the following instructions, which were 
refused : 

(a) The common-field lots of the Grand Prairie common fields 
of St. Louis that were cultivated by any of the inhabitants of St. 
Louis prior to the 20th of December, 1803, were confirmed and 
granted to the several inhabitants so cultivating such common- 
field lots by the act of the 13th of June, 1812; and said grant 
took effect on the 13th day of June, 1812, according to the 
boundaries of the respective cultivations of said inhabitants, and 
passed the title immediately to the said respective inhabitants. 
All the field lots in said Grand Prairie that were not cultivated 
by any of the said inhabitants of St. Louis prior to the 20th day 
of December, 1803, were reserved for support of schools in said 
village of St. Louis. 

(5) I€ the court, stting as a jury, finds from the evidence that 
the common-field lots of the Grand Prairie, from the lot of 
Motard on the south to the St. Charles rock road on the north, 
were cultivated in regular succession of lots, adjoining each other 
on a straight front line, by several of the inhabitants of St. Louis 
prior to the 20th day of December, 1803, then the said inhab- 
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itants were respectively confirmed in their several titles to said 
field lots without any condition of survey by the United States ; 
and the grant of the 6th of March, 1820, does not and did not 
take effect upon any portion of said common fields so cultivated 
by said inhabitants of St. Louis before 1803. 

(c) All the common-field lots of the Grand Prairie of St. 
Louis, if they were cultivated for several years prior to the 20th 
day of December, 1803, by inhabitants of St. Louis, as field lots 
belonging to St. Louis, were granted by the act of Congress of 
the 13th of June, 1812, to said inhabitants of St. Louis respec- 
tively on the said last named day and year; and the grant of the 
6th of March, 1820, accepted by the convention of Missouri in 
July, 1820, did not and does not take effect upon any portion 
of the land lying within the out-boundary lines of said common- 
field lots as they existed and were cultivated prior to the 20th day 
of December, 1803. 

(d) If the court, sitting as a jury, find from the evidence that 
the surveys of the Bizet, Baccanet and Bouis field lots, made 
under the instructions of May, 1846, and February 22, 1852, 
from the surveyor-general to Wm. H. Cozzens of St. Louis, at 
St. Louis, were made by said Cozzens in strict accordance with 
the ancient corner-stones of the field lots of the Grand Prairie, 
and upon the true lines of the out-boundary of said common-field 
lots as they existed in 1803 and prior thereto; and that said 
surveys of Cozzens were approved in 1855 by said surveyor-gen- 
eral and recorded in the records of his office; and if the court 
further finds that the subsequent surveys of said Cozzens in 1857, 
under instructions of 1857, located the eastern line of the Grand 
Prairie common fields south of Laroche, nine arpens and thirty- 
six feet west of the true and ancient line of the eastern front of 
said common fields as marked and fixed by Spanish stones, then 
the law is that the survey of 1855, of the ancient line of the 
eastern front of said common fields, is to be preferred to the sur- 
vey of 1857, or any other prior surveys on a new line different 
from that existing in Spanish times. 

(e) The court declares the law to be that if the instructions 
marked A and C are given for the defendants, then no title can 
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vest in the plaintiffs by the force of the act of Congress of 1811, 
or of the 6th of March, 1820, for the reason that the lands sued 
for, if within the ancient boundary lines of the Grand Prairie 
common fields of St. Louis, had been otherwise disposed of prior 
to the passage of said act of 1820, and prior to the pretended 
survey by Brown of 1818. 

(f) The field-notes of survey by Brown of 1818 have no 
authority or validity unless they were made under instructions 
from the surveyor-general, and were approved and platted in the 
surveyor-general’s office after the survey was executed ; and the 
said pretended survey of Brown, if valid, had no power to vest 
any title in the State for the use of -schools for any land lying 
within the Spanish lines of boundary of the Grand Prairie com- 
mon-field lots of St. Louis. 

1. The first question raised by this record is the right of the 
plaintiffs to maintain this suit. This question is presented by 
the two instructions asked by the defendants at the close of the 
plaintiffs’ case in chief, and also by the first instruction given for 
plaintiffs. 

It may be observed that this litigation was commenced almost 
twenty years ago, and the same plaintiffs have maintained suits 
as commissioners, under the act of the general assembly of 1851, 
against various parties, both in the Circuit and Supreme Courts, 
and their right to do so has been acquiesced in sub stlentio. In 
all the cases it has been assumed without discussion that these 
commissioners had the right to sue in their own names. In the: 
case of Milburn e¢ a/. v. Hortiz, 23 Mo. 532, no question of this 
kind was thought of, either by the counsel who argued the case 
or by the court, although the plaintiffs could have had no stand- 
ing in court except by virtue of the authority conferred on them 
by the act of 1851. And the sume may be said in regard to the- 
cases of Milburn e?¢ al. v. Hardy, Milburn e¢ a/. v. Carpenter, 
Milburn e¢ a/. vy. Blanchard, Milburn e¢ al. v. McClure, and same 
v. Hogan, 28 Mo. 514-23. In these last cases the point was 
_distinetly made in the instruction given by the Circuit Court on 
its own motion, and it was assumed to be correct without discus- 
sion, both in the Circuit and Supreme Courts. We do not feel. 
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at liberty to disturb this construction after so long an acquies- 
cence by the bench and bar. Besides, we think the language of 
the act expressly confers upon the commissioners to be appointed 
by the County Court authority to take possession of the sixteenth 
section. It does not give them any title to the land or any right 
to the possession except as agents of the State. By suing in their 
own names in ejectment, they are merely executing a statutory 
power to obtain the possession. It is doubtless true at common 
law that a plaintiff in ejectment can only recover on his own right 
to the possession. He cannot authorize an agent to sue in his 
own name. ‘The suit must be in the name of the principal. But 
is there anything to prevent the Legislature from passing a law 
authorizing agents created for that purpose to sue in their own 
names ? 

The act of 1851 was passed under the old constitution, allow- 
ing special acts to be passed. It has not been expressly repealed 
that we are aware of by any subsequent act, nor has it been 
repealed by implication. Repeals by implication are not favored 
or allowed unless the first act be so inconsistent as not to stand 
with the subsequent act. Under this view the instructions asked 
by the defendants at the close of the plaintiffs’ case in chief were 
properly refused, and the first instructions for plaintiffs were right- 
fully allowed. 

2. The next point in this record arises on the case made by 
the defendants, which the court, by instructions given for the 
plaintiffs, and instructions prayed for by the defendants and 
refused by the court, entirely excluded from the jury. 

The defendants rested their defense on the title to the common- 
field lots of the Grand Prairie of the town of St. Louis, as being 
a better title than the title to the sixteenth section, vested in the 
State under the act of Congress of the 6th of March, 1820, and 
the acceptance of this grant by ordinance passed by the conven- 
tion of Missouri in July, 1820. It may be considered as the 
settled construction of the act of Congress of the 13th of June, 
1812, that by its own terms this act vested in each inhabitant of 
the town of St. Louis the absolute title in fee to the common- 
field lot which he possessed or cultivated prior to the 20th of 
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December, 1803. This has been the uniform course of decisions 
by our own Supreme Court, and their decisions have been ratified 
by the Supreme Court of the United States, whose opinions in the 
construction of statutes passed by Congress ought, in my judg- 
ment, to be conclusive upon the State courts. There was no 
condition of survey necessary to vest the title. It was vested 
by the force of the act itself from the time of its passage. These 
field lots consisted of oblong parallelograms adjoining each other 
and having common eastern and western boundary lines. The 
eastern and western boundaries seem to have been well estab- 
lished and defined by Spanish stones, with cinders under them, 
placed along these lines in Spanish times for that purpose. The 
lines separating the lots were not so defined, but each cultivator 
cultivated his lot up to and adjoining his neighbors’ lots on the 
north and south. and thus lines were indicated which separated 
the lots from each other. These common-field lots, therefore, 
existed in point of fact with boundaries upon the ground; and as 
they so existed, they were confirmed to the cultivators by the act 
of Congress of the 13th of June, 1812. As there was no con- 
dition of survey attached, the surveyor-general had no power to 
survey the claimants into their lots or out of them. If, however, 
he assumed to survey any of the lots by the metes and bounds as 
they existed in Spanish times, such surveys would be evidence, not 
to establish but to ascertain the lots as originally defined upon 
the ground. But in making such surveys he must be governed 
by the old Spanish monuments upon the ground, and when he 
undertakes arbitrarily to push back the lots from the original 
boundaries, as was done by the surveys made in 1857, such sur- 
veys are not binding upon the claimants. I may say, further, 
that the proposition assumed by the learned counsel for plaintiffs, 
in regard to the effect to be given to surveys of undefined tracts 
of land under acts of Congress confirming claims and requiring 
surveys, is not controverted here. In that class of cases no title 
passes till the survey is made, but a common-field lot does not 
belong to that class. It either exists upon the ground by defined 
limits, or it has no existence at all, and cannot be created by a 
“survey. 
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Now the question arises, was there any evidence given in this 
case of the existence and boundaries of these common-field lots 
set up by the defendants, by title derived from the owners or as 
an outstanding title, and was there evidence to show that they 
had been cultivated or possessed prior to the 20th of December, 
1803, by inhabitants of the town of St. Louis? In my judgment 
the evidence adduced strongly tended to show these facts, and the 
defendant’s case, as made, ought not to have been withdrawn 
from the jury or the court sitting as a jury. The instructions, 
therefore, given for the plaintiffs, withdrawing the defendant’s 
case from the jury, were improper. 

In regard to the instructions prayed for by the defendants and 
refused by the court, I can see no substantial objections to them, 
except the two instructions marked A and E. Instruction A 
has appended to it a proposition that all the field lots in the Grand 
Prairie that were not cultivated by any of the inhabitants of St. 
Louis prior to the 20th of December, 1803, were reserved for the 
support of schools. This reservation is not properly stated in the 
instruction. Only such of the lots as might be assigned, not 
exceeding a certain amount, were so reserved. In regard to 
instruction E, it is bad because it left no facts to be determined 
by the court sitting as a jury. It assumed all the facts in instruc- 
tions A and C to be true, and left nothing to be passed on by the 
jury. 

The objection that the defendants’ instructions embraced con- 
firmations en masse is a criticism upon the language of the 
instructions rather than a substantial objection. The instructions, 
in my opinion, do not bear that construction. They were intended 
to enunciate the proposition that each inhabitant of the town of 
St. Louis cultivating or possessing a common-field lot prior to 
the 20th of December, 1803, was confirmed in his title to such 
lot by the act of Congress of the 13th of June, 1812. The 
defendants had a right in their defense to invoke these outstanding 
titles to defeat the plaintiffs’ action. The titles so emanating by 
act of Congress of the 13th of June, 1812, or emanating by act 
of Congress of April, 1816, were older and better titles than the 


title of the State to section sixteen, which was granted in 1820. 
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December, 1803. This has been the uniform course of decisions 
by our own Supreme Court, and their decisions have been ratified 
by the Supreme Court of the United States, whose opinions in the 
construction of statutes passed by Congress ought, in my judg- 
ment, to be conclusive upon the State courts. There was no 
condition of survey necessary to vest the title. It was vested 
by the force of the act itself from the time of its passage. These 
field lots consisted of oblong parallelograms adjoining each other 
and having common eastern and western boundary lines. The 
eastern and western boundaries seem to have been well estab- 
lished and defined by Spanish stones, with cinders under them, 
placed along these lines in Spanish times for that purpose. The 
lines separating the lots were not so defined, but each cultivator 
cultivated his lot up to and adjoining his neighbors’ lots on the 
north and south. und thus lines were indicated which separated 
the lots from each other. These common-field lots, therefore, 
existed in point of fact with boundaries upon the ground; and as 
they so existed, they were confirmed to the cultivators by the act 
of Congress of the 13th of June, 1812. As there was no con- 
dition of survey attached, the surveyor-general had no power to 
survey the claimants into their lots or out of them. If, however, 
he assumed to survey any of the lots by the metes and bounds as 
they existed in Spanish times, such surveys would be evidence, not 
to establish but to ascertain the lots as originally defined upon 
the ground. But in making such surveys he must be governed 
by the old Spanish monuments upon the ground, and when he 
undertakes arbitrarily to push back the lots from the original 
boundaries, as was done by the surveys made in 1857, such sur- 
veys are not binding upon the claimants. I may say, further, 
that the proposition assumed by the learned counsel for plaintiffs, 
in regard to the effect to be given to surveys of undefined tracts 
of land under acts of Congress confirming claims and requiring 
surveys, is not controverted here. In that class of cases no title 
passes till the survey is made, but a common-field lot does not 
belong to that class. It either exists upon the ground by defined 
limits, or it has no existence at all, and cannot be created by a 
“survey. 
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Now the question arises, was there any evidence given in this 
case of the existence and boundaries of these common-field lots 
set up by the defendants, by title derived from the owners or as 
an outstanding title, and was there evidence to show that they 
had been cultivated or possessed prior to the 20th of December, 
1803, by inhabitants of the town of St. Louis? In my judgment 
the evidence adduced strongly tended to show these facts, and the 
defendant’s case, as made, ought not to have been withdrawn 
from the jury or the court sitting as a jury. The instructions, 
therefore, given for the plaintiffs, withdrawing the defendant’s 
case from the jury, were improper. 

In regard to the instructions prayed for by the defendants and 
refused by the court, I can see no substantial objections to them, 
except the two instructions marked A and E. Instruction A 
has appended to it a proposition that all the field lots in the Grand 
Prairie that were not cultivated by any of the inhabitants of St. 
Louis prior to the 20th of December, 1803, were reserved for the 
support of schools. This reservation is not properly stated in the 
instruction. Only such of the lots as might be assigned, not 
exceeding a certain amount, were so reserved. In regard to 
instruction E, it is bad because it left no facts to be determined 
by the court sitting as a jury. It assumed all the facts in instrue- 
tions A and C to be true, and left nothing to be passed on by the 
jury. ; 

The objection that the defendants’ instructions embraced con- 
firmations em masse is a criticism upon the language of the 
instructions rather than a substantial objection. The instructions, 
in my opinion, do not bear that construction. They were intended 
to enunciate the proposition that each inhabitant of the town of 
St. Louis cultivating or possessing a common-field lot prior to 
the 20th of December, 1803, was confirmed in his title to such 
lot by the act of Congress of the 13th of June, 1812. The 
defendants had a right in their defense to invoke these outstanding 
titles to defeat the plaintiffs’ action. The titles so emanating by 
act of Congress of the 13th of June, 1812, or emanating by act 
of Congress of April, 1816, were older and better titles than the 
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In support of the views here laid down, we refer to the many 
cases heretofore decided by this court, and especially the cases of 
Page v. Schibel, 11 Mo. 167; Milburn v. Hortiz, 23 Mo. 536; 
Milburn ef al. vy. Hardy, 28 Mo. 514; Vasquez v. Ewing, 42 
Mo. 247; also the following cases in the United States Supreme 
Court: Guitard v. Stoddard, 16 How. 508; Glasgow ef ai. v. 
Hortiz e¢ a/., 1 Black, 595. It is urged that the defendants’ 
instructions do not use the word ‘‘ claim” as well as ‘‘ cultivate 
or possess.”” I am unable to see the force of this objection. It 
strikes me that if an inhabitant of St. Louis cultivated or pos- 
sessed a common-field lot prior to the 20th of December, 1803, 
the presumption is that he did so as owner and not as a tres- 
passer, and such cultivation or possession is the strongest evidence 
of ownership. 

It was also suggested that the defendants were estopped by 
their deed of partition to claim or set up title to any land outside 
of the surveys of 1867, it being alleged that those surveys are 
recognized by that deed. That deed purported to divide among 
themselves by partition certain lands therein described. Does it 
follow that they thereby renounced any title that they may have 
had to lands not embraced in the deed? It is not pretended that 
the State was a party, or in any way interested in this deed of 
partition. Whatever may have been the effect of that deed as 
between the parties thereto, are they estopped in this action to 
set up their title to land which was not, in point of fact, embraced 
in that deed, or are they estopped thereby to set up-an outstand- 
ing title older and better than that of the State? I am inclined 
to think the doctrine of estoppel does not apply to this case. 

The judgment. of the General Term of the Circuit Court is 
affirmed, and the cause remanded for further proceedings at spe- 
cial term. The other judges concur. 
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SepasTraN Sapprneton, Respondent, v. WestLEy Watson, 
Appellant. 


1. Actions for malicious prosecution — Advice of counsel — Communications 
with — Statements.—In an action for malicious prosecution, defendant, in 
order to shield himself on the ground that he obtained the advice of counsel 
learned in the law, must show in evidence that he stated to counsel all the 
facts bearing on the guilt or innocence of defendant in that prosecution, which 
he knew or by reasonable diligence could have found out. (Hill v. Palm, 
88 Mo. 13.) 

2. Malicious prosecution — Discharge of accused — Malice — Probable cause. 
—To support an action for malicious prosecution, it must appear affirma- 
tively that the prosecution was instituted willfully, falsely and maliciously, 
and without probable cause. 

The discharge of the accused by the examining magistrate, or the ignoring 
of the indictment by the grand jury, are evidence going to show the want 
of probable cause. And from this fact, also, malice might be inferred. 


ippeal from St. Louis Circuit Court. 
Samuel Knox and Jacob Klein, for appellant. 
Lackland, Martin §& Lackland, for respondent. 


Waener, Judge, delivered the opinion of the court. 


In the trial of this case several objections were taken to the 
ruling of the court on the admissibility of evidence, but on look- 
ing into the record we find that the objections were mostly of a 
general nature without specifying any reasons therefor, and we 
are satisfied that no material errors were committed. The only 
matter worthy of any consideration is the action of the court in 
giving and refusing instructions. The action was for malicious 
prosecution in causing the arrest of the plaintiff upon a charge 
of misdemeanor. It appears from the record that the plaintiff 
and others were members of a township board of education in St. 
Louis county, and that defendant, previous to the arrest, claimed 
that they had failed to comply with the law, which required that 
they should make and prescribe certain rules and regulations for 
the guidance of the local school directors, and also establish a 
separate school for colored children. For this alleged failure the 
defendant consulted counsel, who, upon his statement of facts, 
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advised him that the board were liable to prosecution for an offi- 
cial misdemeanor, and an affidavit was then drawn up which the 
defendant swore to; and the members of the board were all 
arrested, gave bond for their appearance in court, and upon a 
hearing were discharged. 

The question of malice and want of probable cause were directly 
put in issue, and the jury found a verdict for the plaintiff. The 
court gave two instructions for the plaintiff, and refused several 
which were asked for by the defendant. 

The first instruction given told the jury that in order to enable 
the defendant to shield himself on the ground that he obtained the 
advice of counsel learned in the law, it must appear in evidence 
that he stated to said counsel all the facts bearing on the guilt or 
innocence of the defendant, which he knew or by reasonable dili- 
gence could have found out. This instruction is unexceptionable 
and drawn up in the very language used by this court in Hill v. 
Palm, 38 Mo. 18. 

The second instruction was to the effect that if the jury believed 
from the evidence that the defendant willfully, maliciously, and 
without probable cause, did swear to and make affidavit and 
information in the St. Louis Court of Criminal Correction, and 
did willfully, falsely and maliciously, and without any probable 
cause, charge the plaintiff, with other persons, with having com- 
mitted an offense and a misdemeanor, and did willfully, falsely 
and maliciously, and without any probable cause, procure and 
cause the arrest of plaintiff upon said warrant, and did thereby 
require and compel plaintiff to give bond for his appearance to 
answer said alleged offense, and that plaintiff was, in accordance 
with the conditions of the bond, compelled to appear in the said 
court, and that he did appear and was discharged, then the jury 
should find for the plaintiff. 

It seems to me that this instruction was sufficiently broad and 
comprehensive, and covered the whole case. It required the 
plaintiff affirmatively to make out his case to show that the pros- 
ecution was instituted willfully, falsely and maliciously, and with- 
out any probable cause, before a verdict could be had against the 
defendant. 
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In Casperson v. Sproule, 39 Mo. 39, it was held that to support 
an action for malicious prosecution, it must appear affirmatively 
that the defendant was instigated by malice, and that he had no 
probable cause for the prosecution ; that malice might be inferred 
from the want of probable cause, but that the want of probable 
cause could not be inferred from proof of malice ; and that, where 
the accused was discharged by the examining magistrate, or the 
indictment was ignored by the grand jury, it was evidence to 
show the want of probable cause. 

It was again said in Callahan v. Cafferata, 39 Mo. 136, that 
in an action for malicious prosecution the jury were authorized 
to infer the existence of malice from the want of probable cause. 
The discharge of the plaintiff by the committing magistrate was 
evidence going to show the want of probable cause, and from that 
also malice might be inferred. The question, we think, was 
properly and fairly presented to the jury, and it was for them to 
determine the facts. We see no reason for disturbing the verdict 
because the court refused to give defendant’s instructions. Some 
of them we think were erroneous and the others were unnecessary, 
for the law applicable to the case had already been given. 

I am of the opinion that the judgment should be affirmed. 
Judge Adams concurs. 





Cuartes Gipson, Respondent, v. CHartes P. CHourEau 
ef al., Appellants. 


1. Ejectment — Patent — Statute of limitations.— In actions of ejectment the 
statute of limitations does not begin to run till the patent issues. (Gibson v. 
Chouteau, 13 Wall. 93.) 

2. State Supreme Court, on case reversed from U.S. Supreme Court, may reopen 
record, how.—It seems that when a case is reversed in the Supreme Court 
of the United States on one issue, and remanded to the State court for further 
proceedings in accordance therewith, the latter court may reopen the record 
for the correction of other errors appearing thereon, of which the State courts 
have sole jurisdiction. 
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Motion to Affirm Judgment of St. Louis Land Court 
Glover § Shepley, with B. 2. Hill, for appellants. 


The recitals on the face of the patent are conclusive against 
Gibson, who claims under it, that the interfering claims are valid 
titles. (Clamorgan v. Green, 832 Mo. 285; Carver v. Jackson, 
4 Pet. 1, 83, 88; Van Rensselaer v. Kearney, 11 How. 297; 
Primm v. Lajoye, 8 Mo. 529; Barnett v. Devenbaugh, 3 Binn. 
179; Penrose v. Griffith, 4 Binn. 237; Field v. Langsdorf, 43 Mo. 
32; 36 Mo. 440; Sprigg v. Bank of Mt. Pleasant, 12 Pet. 257; 
Ballance v. Forsythe, 18 How. 18; Magwire v. Tyler, 8 Wall. 
650; Chapman v. Armisted, 4 Munf. 882; R. C. 1855, p. 695, 
§ 33; Sess. Acts 1857, p. 34; Slevin v. Brown, 32 Mo. 176.) 


Chas. Gibson, pro se. 
Waener, Judge, delivered the opinion of the court. 


This case was in this court at its October term, 1866, and will 
be found reported in 89 Mo. 539. We then decided the whole 
case in favor of the respondent, with a single exception, namely, 
the statute of limitations. Upon that question we ruled against 
him, and held that he was barred. On that single point he 
appealed to the Supreme Court of the United States. and that 
tribunal has reversed this court, and he now presents his motion 
asking that judgment be entered up in his favor. 

There is obviously nothing more for this court to decide, or 
for any court to retry, that is not res adjudicata.- Upon every 
question of State jurisdiction we held for him, and the Supreme 
Court of the United States has decided the remaining point com- 
ing within Federal cognizance in his favor, and we therefore think 
he is entitled to his judgment. ‘There is a remaining point, how- 
ever, and that is this: his patent interferes with and covers cer- 
tain portions of common-field lots, which we are satisfied, as now 
advised, constitute a superior title to his. A judgment here would 
be no bar to an action of ejectment in these claims, and we will 
sustain the motion on condition that the respondent enters in this 
eourt a remitlitur for the above mentioned interferences. The 
other judges concur. * 
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Tue State oF Missouri ex re/. CHARLES Parsons, Relator, 'v. 
Witson Primm, Respondent. 


‘ 

1. Jury service — Fire warden, exemption of from.—Section 4 of the act of 
1845 (Local Laws 1845, p. 15) ex¢mpts members of the corporation of fire 
wardens from jury service, and declares that a certificate of the secretary 
“certifying to their membership shall be competent evidence of the fact,” 
and further provides that a certificate “shall be granted only to active and 
faithful members.” Held, that the exhibition of such certificate is proof only 
of the mere fact of membership, and none whatever that the bearer is an 
active and faithful member of the corporation, and will not exempt him from 
jury duty. 

2. Jurors — Jury commissioner — Jury service, liability for— Appeal from 
jury commissioner.— The jury commissioner of St. Louis county is consti- 
tuted a court for passing upon all claims for exemption, and judges of courts 
have no right to consider the question whether a juror is subject to jury duty 
or not, only as the decision of the commissioner is appealed from under the 
statute. (Laws applicable to St. Louis County, p. 210. 


Petilion for Mandamus. 
Garesche § Mead, for relator. 
Wilson Primm, pro se. 


Buss, Judge, delivered the opinion of the court. 


The relator is a member of the fire wardens of the city of St. 
Louis, and on being summoned as juror he appeared in court, 
exhibited his certificate of membership and claimed exemption 
from service. ‘The defendant, the judge of the court, refused to 
discharge him, whereupon he sued out this writ; and the judge, 
in excuse for retaining him, claims, first, that the certificate does 
not sufficiently show that the relator had been an active and faith- 
ful member of the corporation. Section 4 of the act of 1845, 
incorporating the fire wardens (Local Laws of 1845, p. 115), 
provides for the exemption, and that a certificate of the secretary 
‘* certifying to their membership shall be competent evidence of 
the fact,’? and further provides that the certificate ‘‘ shall be 
granted only to active members.’”’ The provision as to active 
and: faithful members goes only to the duty of the secretary. 
He has no right to give a certificate to any other; but when the 
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member is entitled to one, the paper itself goes only to the fact 
of membership, and not to the activity or fidelity of the member. 
I see no defect in the one exhibited. 

Secondly, the defendant, in justification of his action, relies 
chiefly on the act of March 8, 1857, to provide a jury system in 
St. Louis county. (Laws applicable to St. Louis County, p. 210.) 
The act provides for the appointment of a jury commissioner, 
whose. duty it shall be to canvass the city and county, and make 
a list in alphabetical order of all who are qualified for and subject 
to the performance of jury duty. He is required to omit from 
his list all who do not understand the English languege, etc., and 
after it is made, to publish a notice in two English newspapers of 
opposite politics, and in two German newspapers, that the list is 
made out and is open for inspection at his office on or before a 
certain time. He must be in attendance at his office, and is 
required to strike from the list the names of those who show 
themselves entitled to exemption ; and if he shall refuse to strike 
off the name of any one he must give him a certificate stating 
that the exemption has been claimed and refused, and the ground 
upon which it is claimed, and if such person shall be summoned 
as a juror he fhay exhibit his certificate and appeal to the court 
from the decision of the commissioner. After all these provi- 
sions for making and perfecting a jury list, and protecting those 
who are entitled to exemption from jury duty, section 11 pro- 
vides that ‘‘ any one who neglects to produce before the commis- 
sioner satisfactory proof of his exemption, shall not be entitled 
to his exemption when summoned as a juror.” This is clear and 
unequivocal. The commissioner is constituted a court for passing 
upon all claims for exemption, and the defendant, in holding the 
Criminal Court of the county, had no right to consider the ques- 
tion whether the relator was subject to jury duty or not, only as 
the decision of the commissioner was appealed from under the 
statute. ; 

The petition is dismissed. The other judges concur. 
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Tuomas CLUsKEY, Appellant, v. THe City or Sr. Lovis, 
Respondent. 


1. Practice, civil — Instruction given after argument, effect of.— The giving 
of an instruction after the close of the argument before the jury, although 
irregular, is no ground for the reversal of a cause where the giving of the 
instruction could work no harm. 


Appeal from St. Louis Circuit Court. 


J. Niel, for appellant. 
E. P. McCarty, for respondent. 
ApaMs, Judge, delivered the opinion of the court. 


This was an action brought by plaintiff, as assignee of W. W. 
Buel, for work, etc., performed for the city. The answer set up 
that all the work which Buel did had been paid for. The work 
sued for was alleged to be extra, but this was denied by the 
city. Upon the trial each party gave evidence tending to prove 
the issues on his part. After the close of the evidence, the plain- 
tiff asked several instructions, all of which were refused except 
the third, which was given in a modified form, by which the jury 
were told that the plaintiff could recover on his hypothesis, 
‘*unless the jury further find that it was understood or agreed 
between said board of health and said Buel, that the washing of 
the streets, alleys and ge was to be done by said Buel without 
extra charge therefor.” 

This instruction, as modified, presented the whole case fairly to 
the jury, and therefore it is unnecessary to consider or pronounce 
upon the refused instructions, some of which were mere abstract 
propositions, and not correctly stated. After the argument closed, 
the court, at the instance of the defendant, by instruction with- 
drew from the jury a written contract between the city and Buel 
which had been referred to in the answer and given in evidence. 
The proper time to give instructions to a jury is after the evi- 
dence is concluded and before the case is argued. (See Wagn. 
Stat. 1046, § 47.) But the withdrawal of this contract from 
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the jury-could have done the plaintiff no harm. If it had any 
effect at all it was in his favor. 

Upon the whole record we see no error sufficient to demand a 
reversal. Judgment affirmed. The other judges concur. 





Henry ©. ALLEN, Respondent, v. Isaac L. Berry ef ai., 
Appellants. 


1, Equity—Fraudulent conveyance —Vendee, offset by —What not permitted. 
— Where a creditor purchases the land of his debtor at sale under execution, 
and brings suit against the debtor and a third party to set aside as fraudulent 
a conveyance of the land from the former to the latter, no principle of equity 
will permit the fraudulent grantee to offset against the value of the property 
the amount he may have puid for it. The fraud renders the deed absolutely 
void as to creditors, and plaintiff is entitled to recover the property and its 
rents, etc., as though no such fraudulent deed ever had been made. 


Appeal from St. Louis Circuit Court. 
Sharp § Broadhead, for appellants. 
Hill § Jewett, for respondent. 
Apams, Judge, delivered the opinion of the court. 


This was a suit instituted in the Franklin Circuit Court, and 
brought to the St. Louis Circuit Court by change of venue, to set 
aside as fraudulent and void as to this plaintiff certain deeds of 
conveyance of lands in Franklin county, made by the defendant 
Berry to his co-defendant, Jones. Among the pieces of property 
so conveyed was a lot and house known as the Hamilton house, 
on which there was a mortgage to the county at the time the 
alleged fraudulent deeds were made. After this Hamilton house 
was conveyed to Jones, the evidence shows that he put improve- 
ments on it to the amount of some $1,200 or $1,500. The plain- 
tiff was a creditor of Berry and recovered judgments against him, 
and under execution on these judgments bought the Hamilton 
house and the other property in 1860. The defendant Jones, 
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however, held possession of the Hamilton house up to 1864, for 
four years, and the rents and profits were proven to be worth 
$100 per annum. ‘The mortgage of the county was at this time 
foreclosed by sale, and this property brought $2,400, which, 
after payment of the county debt of some $1,700, went into 
Jones’ hands. The evidence also shows that Berry had put notes 
into Jones’ hands to pay the county mortgage, but he did not so 
appropriate them. 

The evidence clearly conduces to show that the conveyance by 
Berry to Jones was made to defraud his creditors, and that Jones 
was apprised of this, and accepted the deeds to aid in the fraud. 
The court below so found and made a decree in favor of the 
plaintiffs for all of the property except one piece, which was con- 
veyed by Mrs. Berry and belonged to her; and also decreed that 
Jones should pay to the plaintiff $400, the rent of the Hamilton 
house for the four years he held it. The decree does not refer to 
the improvements made by Jones on the Hamilton house, nor does 
it charge him with the overplus money he received at the sale 
under the county mortgage, which, with other moneys collected 
by him, was more than the amount of the alleged improvements. 

The case has been argued here as though Jones was entitled in 
this suit to claim as trustee, or as an equitable set-off, whatever 
amounts he may have paid for the property, or what he may have 
paid for Berry after his purchase. We know of no principle of 
equity which allows a fraudulent grantee to offset against the value 
of the property the amount he may have paid for it. The fraud 
renders the deeds absolutely void as to creditors, and the plaintiff, 
who was a creditor, and as such became the purchaser, is entitled 
to recover the property and its rents, etc., as though no such 
fraudulent deeds ever had been made. They are nullities as to 
him. 

Upon the whole case we see no error in the decree of which the 
defendants can complain. 

Let the judgment be affirmed. The other judges concur. 
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Zaccugus P. Rowe.., Respondent, v. Crry or Sr. Louis aND 
Davip Bern, Appellants. 


1. Practice, civil — Instructions, giving of, no ground for reversal, when.— 
The giving of an instruction which was outside the case as made by the 
pleadings, is no ground for reversal where no prejudice was thereby worked 
to the complaining party. 


-Ippeal from St. Louis Circuit Court. 
E. P. McCarty, City Counselor, for appellants. 
G. M. Smith, for respondent. 
ApaMs, Judge, delivered the opinion of the court. 


The plaintiff brought this suit against the city of St. Louis and 
David Berlin for damages. The petition charges, in substance, 
that the steamboat Nebraska had sunk at the wharf of St. Louis, 
and had been abandoned by the owners to the board of under- 
writers ; and that the underwriters had employed the plaintiff to 
raise the boat, and that defendant, David Berlin, being harbor 
master, and in the employment as such of the city of St. Louis, 
permitted the plaintiff to enter upon the fulfillment of his con- 
tract, and that he was proceeding to do so, and had expended in 
the operation $1,128 ; and while he was so engaged the defend- 
ant Berlin unlawfully, and as the servant of the city, took pos- 
session of the boat and broke it up and filled it in with earth and 
sand, and constructed thereupon a levee or wharf for the use of 
the city, which wharf so constructed was, at the commencement 
of the suit, in use by the city. He alleged in his petition that 
the boat so destroyed was worth $4,000, and that he was damaged 
by the acts of the defendants to the amount of $2,000. 

The answer of the defendants simply denied all the allegations 
of the petition. The bill of exceptions shows that upon the trial 
of the case the plaintiff gave evidence tending to prove the facts 
stated in his second amended petition ; and that the plaintiff also 
read in evidence article v of an ordinance of the city of St. Louis, 
establishing and regulating the harbor, etc. 
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And the defendants, on their part, gave evidence tending to 
prove the facts stated in the answer to said second amended peti- 
tion. ‘The court, at the instance of the plaintiff and against the 
objections of the defendants, gave an instruction to the effect that 
if defendant Berlin, as harbor master, took forcible possession of 
the boat and ejected the plaintiff therefrom for the purpose of 
removing the obstructions, then the city was liable if the plaintiff 
could have raised the boat. 

At the instance of the defendant the court gave an instruction 
in regard to the amount of damages, and that if the plaintiff 
could not have raised the boat, he was not entitled to recover. 
The court refused to instruct that the plaintiff, on the pleadings 
and evidence, was not entitled to recover. The jury found for the 
plaintiff, and the defendant moved for a new trial, which was 
overruled, and he appealed to general term, where the judgment 
at special term was affirmed, and he has appealed to this court. 

It will be observed in this case that no justification or excuse 
whatever is set up in the answer of the defendants. They simply 
deny that they committed the acts charged. In fact no defense, 
except a general denial, is set up by the defendants. So the only 
issue before the jury was whether the defendants were guilty of 
the alleged trespass. The bill of exceptions shows that each party 
gave evidence tending to prove the issues on their part. 

Tke plaintiff, however, introduced an ordinance of the city to 
show the duty of the harbor master, etc., and asked an instruction 
referring to Berlin, as harbor master, having, as such, unlawfully 
seized the boat and broken it up, etc. This instruction was objected 
to by the defendants. ‘But this instruction could have worked no 
injury to the defendant. ‘The fact is, it did not touch the case as 
made by the pleadings, and was more prejudicial to the plaintiff 
than to the defendants. The points raised and discussed by coun- 
sel in their briefs do not appear upon the record. Upon the whole 
case I see no error. . 

Judgment affirmed. The other judges concur. 
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City of St. Louis v. St. Louis R.R, Co. 








Crry or St. Louts, Appellant, ». St. Lours Ramroap Company, 
Respondent. 


1, Street railroads — Street between tracks, repairs of.—Under section 3 of the 
act of March 3d, 1869, regulating the amount of taxes to be paid by street 
railroads of the city of St. Louis (Sess. Acts 1869, p. 207), corporations having 
parallel tracks on the same strect are not liable for the expense of repairing 
the street between the tracks. 


Appeal from St. Louis Circuit Court. 
E. P. McCarty, City Counselor, for appellant. 
E. C. Kehr, for respondent. 


Apams, Judge, delivered the opinion of the court. 


The defendant operates its road on Fifth street, in the city of 
St. Louis, on two parallel tracks separated from each other by a 
space of three and a half feet, and in this space the city caused 
repairs to be made, and now seeks to hold the defendant liable for 
the cost of these repairs. The agreed case shows that the repairs 
in question were made subsequent to the act of the general 
assembly of the 3d of March, 1869, relied on by the defendant 
as exempting it from responsibility for such repairs. The third 
section of this act provides that ‘‘ in addition to the annual tax 
herein provided, each of said railway companies shall pay a 
license to the city of St. Louis, to be fixed by ordinance of said 
city, not exceeding twenty-five dollars per annum for each car 
run by said companies respectively, and the taxes and license 
payable under the provisions of this act shall be in lieu of all 
taxes, burdens and expenditures and repairs of streets outside 
of their track, required of such companies by former laws and 
ordinances.” 

The sixth section of this act requires each company to file with 
the Secretary of State a written acceptance of its provisions before 
it becomes operative as to such company. ‘The agreed case does 
not affirmatively show that this company had filed the required 
written acceptance. But as the act is set up as a defense by 
the company, and nothing to the contrary is shown in the agreed 
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case, we will, for the purposes of this suit, presume that the 
written acceptance referred to was filed with the Secretary of 
State. It is conceded that the defendant would be liable for the 
alleged repairs unless exempted by the provisions of the third 
section above quoted. 

It seems to me that the language of the exemption clause is too 
plain to admit of a reasonable doubt as to its proper construction. 
Where a street railroad operates but one track, it is not pretended 
that it would be liable for repairs outside of such single track. 
The simple question is whether the space between the two par- 
allel tracks is outside of each of the tracks. It is very clear to 
my mind that such space is not inside of either track, but is 
between the two tracks, and outside of each. Under this view 
the defendant was not liable for the alleged repairs. 

Let the judgment be affirmed. The other judges concur. 





Joun H. Boss, Respondent, v. E. K. WoopwarD AND ERasTUs 
Smitn, Appellants. 


1, Assignment, fraudulent — Action by creditors touching — Estoppel in pais. 
—Where the motives of the assignor in making an assignment of his stock 
in trade were evidently to hinder and delay his creditors, and the assignee 
had notice of such motives, although the designs of the assignee may not have 
been fraudulent, yet the creditors would be at liberty, within the period 
allowed by the statute of limitations, to treat the sale as a nullity, as against 
their demands, and by attachment, or other proper proceedings, to subject 
the property thus sold to the payment of their debts. But where the credit- 
ors fail to pursue such a course, but lie quietly by and suffer the assignee to 
carry on the business in his own name and with his own money and credit, 
to sell out and replenish the stock, and engage in other transactions based on 
their acquiescence, the sale becomes as valid as though no fraudulent motives 
had enteréd into it. The assignment was not such a transaction as made the 
assignee a mere trustee for the assignor. As between the parties it passed 
the title. ’ 

2. Trust — Fraudulent transfer and purchase — Conveyance to family.— It 
has become the settled law of Missouri, that upon lands held by a third per- 
son in fraud of creditors for the benefit of the debtor, or fraudulently pur 
chased with the money of the debtor and conveyed to his family, there is a 
resulting trust to the debtor for the benefit of the creditors, which may be sold 

on execution. 
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8." Limitations — Execution sale — Trustee, possession of, when adverse.— In 
suit by the purchaser of land at an execution sale, whereby it is sought to 
make a third party, who had previously purchased the land of the execution- 
defendant, a trustee thereof against his will, his possession must be treated 
as adverse to that of his vendor, from the time possession is taken under the 
purchase sought to be avoided. 

4. Limitations — Construction of statute.— The operation of section 10 of the 
limitation act (Wagn, Stat. 918) is confined to personal actions. 


Appeal from St. Louis Circuit Court. 
CO. C. Whittelsey, for appellants. 


Cline, Jamison & Day, for respondent. 
Buss, Judge, delivered the opinion of the court 


At a sale by execution upon a judgment in favor of one Ow- 
ings against defendant Woodward, the plaintiff, on the 30th of 
January, 1867, purchased Woodward’s interest in certain real 
estate in St. Louis, the legal title of which was in defendant 
Smith. The plaintiff presents his petition in equity to set aside a 
previous sule by Woodward to Smith as fraudulent in fact, and 
to vest the title in the plaintiff. This is the same case which was 
once before this court and reported in 42 Mo. 482, and is now 
here upon an amended petition with a large amount of testimony. 

The petition, after alleging the purchase at sheriff’s sale, repre- 
sents that defendant Woodward, being in failing circumstances, 
employed defendant Smith, his brother-in-law, and a resident of 
Hartford, Connecticut, to compromise his debts ; and thas, failing 
in that, they had entered into a conspiracy to defraud said Wood- 
ward’s creditors. It describes in detail the steps to that end pur- 
sued by the parties, and avers that on the 8th of December, 1860, 
defendant Woodward, with his paper under protest and with suits 
pending against him, wrote to said Smith to come to his relief ; 
that he came on, and, aware of said Woodward’s condition, entered 
into a scheme with him by which all his property should be trans- 
ferred to said Smith, to be held for the use and benefit of said 
Woodward, and to compel a compromise by the creditors; and in 
pursuance of said scheme, that Woodward’s stock of goods of 
the value of $20,000, with book accounts, etc., was transferred 
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to said Smith for the nominal sum of $11,360, but that none of 
this amount was paid or intended to be paid. The petition de- 
scribes the manner of the pretended payment, showing that Smith, 
on behalf of said Woodward and with his funds, purchased at 
twenty-five cents on the dollar claims against him amounting on 
their face to said sum of $11,360, and turned them over as full 
payment for said goods. 

After thus describing the manner in which said Smith became 
the nominal owner of the store, by way of inducement and sup- 
port, as I suppose, of the subsequent allegations in relation to 
the property in dispute, the petition further sets out, in substance, 
that said Woodward, on the 22d of April, 1861, without consid- 
eratiou, conveyed to said Smith said real estate, which was encum- 
bered at the time by two trust deeds—one to one Curtis as trustee 
for one Brown, to secure the payment of $3,000 with interest 
notes, and one to C. C. Whittelsey as trustee of Crawford & Gray, 
to secure a note of $1,037; that the notes secured by said trust 
deed have been paid in full out of the proceeds of said store, but 
for fraudulent purposes have been assigned to defendant Smith, 
who holds them as a valid lien upon the premises; and that the 
said trust deeds, together with the conveyance from Woodward, 
are a cloud upon the plaintiff’s title, which he desires to have 
removed. 

Defendant Smith, answering, is informed that defendant Wood- 
ward, in December, 1860, became liable to said Owings as accom- 
modation indorser, and that judgment was obtained in March, 
1866; knows nothing of the levy and sale; denies all fraud and 
conspiracy, and avers that with his own money, and without the 
knowledge of Woodward, he purchased debts against him at 
twenty-five cents on the dollar, and with those debts purchased 
the stock of goods in the book store at their fair value. He denies 
that he has carried on the business for Woodward’s benefit, or 
that Woodward has any interest in the store; and with regard to 
the real estate in controversy, claims that out.of his own means 
he paid said Woodward $1,000 for his equity of redemption, 
which was its full value; and that he has purchased the debts 


secured by the trust deeds and taken an assignment of them to 
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himself. He also denies the plaintiff’s equity, and claims the 
benefit of the statute of limitations. 

From an examination of the evidence it appears that Wood- 
ward, in the latter part of 1860, became embarrassed in his busi- 
ness, employed an agent to compound with his creditors, and that 
he wrote to defendant Smith requesting him to aid the agent in 
the matter. Failing to effect the compromise, he again wrote to 
Smith stating his embarrassments ; that while his largest credit- 
ors were willing to compromise, others refused ; asking him to go 
to New York, Philadelphia, etc., for him, and try to perfect the 
arrangements, giving the names of some he was to see, and say- 
ing, **if you cannot arrange with them, come right on here and 
buy me out on terms that you will be safe in, etc., and they will 
be forced to our terms.”? He sets forth the peril he is in from 
pending suits, and fears that everything will be swallowed up 
unless he comes out to protect him. This letter was not answered, 
but Smith at once proceeded to buy up Eastern claims against 
Woodward at twenty-five cents on the dollar, to the amount of over 
$7,000, and came on to St. Louis and bought out Woodward’s 
store. He turned over in part payment, at their face, the claims 
he had so purchased, and gave his notes for the balance, which 
were paid by other claims against Woodward subsequently pur- 
chased. - It does not appear that the money used by Smith in 
making these purchases belonged to Woodward, or was in any 
way furnished by him, but, on the contrary, they both testified 
that Smith used therefor his own means ; nor does it appear that 
Smith acted as the agent of the failing debtor, or was governed 
by his directions, further than the natural inference that his 
action was prompted by the letter referred to. But if the matter 
were directly in issue, there is evidence enough to warrant a find- 
ing by the court that the whole transaction, the purchase of the 
claims against Woodward and with them of his stock in trade, 
were made to hinder and delay his creditors in the collection of 
their debts, and compel them to compromise their claims. There 
is no direct testimony of Smith’s designs in that regard, but 
there is abundant evidence that such were Woodward’s motives, 
of which Smith had notice; and his sympathy in the object must 
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be inferred. The creditors, then, were at liberty, within the period 
allowed by the statute of limitations, to treat the sule as a nullity 
as against their demands, and by attachment or other proper pro- 
ceedings, to subject the property thus sold to the payment of their 
debts. (Potter v. Stevens, 40 Mo. 229.) This course they did 
not pursue, but lay quietly by, suffered Smith to carry on the 
business in his own name and with his own money and credit, to 
sell out all or the greater portion of the stock thus purchased, 
and make large additions to the same, to take a partner in the 
business, and engage in other transactions based upon their 
acquiescence. The sale, then, of the goods and of the stand 
where the trade was carried on, being in its inception good as 
against Woodward and all others except creditors, and they 
acquiescing, it became as valid as though the fraudulent motive 
had never entered into it. 

This proceeding, it is true, is not intended to affect the title to 
the goods, but the plaintiff bases in part his right to the property 
in question upon the character of that sale. He has accordingly 
set it out in his petition, and nearly all his evidence was offered 
in relation to it. Having by that evidence fastened the fraudulent 
motive upon that sale, the plaintiff then proved that the money 
expended, both in purchasing Woodward’s equity of redemption 
and in taking up the trust dee.ls, was taken from the store, claim- 
ing thus to have sustained his charge that the property was pur- 
chased and redeemed with the money of Woodward. It is true 
that if that store and its proceeds were actually Woodward’s, the 
real estate purchased with them was also his. If, however, they 
had become Smith’s, he could use them as he saw fit. While the 
evidence develops a fraudulent object in the sale, it does not 
sustain the charges of the petition that the store still belonged to 
Woodward, and was carried on with his means and for his sole 
benefit. The creditors, had they chosen to do so, had a right to 
set aside the sale and subject the specific property sold to the 
payment of their debts, but it was not such a transaction as made 
Smith a mere trustee for Woodward ; not such a transaction as did 
not affect the ownership of the property. As between the parties it 
passed the title, and, from lapse of time, that title cannot now be 
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disturbed. And if not directly, certainly not collaterally. The 
plaintiff is not a creditor seeking to subject goods fraudulently 
sold to the payment of a debt, or even to compel the purchaser to 
satisfy such debts from the proceeds of such goods, and it is 
going a long way back to charge fraud in the sale of the land to 
Smith, because alone of improper motives which entered into 
another sale which is not to be disturbed. The money then paid 
by Smith for the property in question must be treated as his own, 
and if he is to be made a trustee for Smith’s creditors it must be 
because of other considerations. 

Upon considering the sale of: the equity of redemption to 
Smith, the fraud stands out more clearly than in the transfer of 
the store. The purchase by Smith was made to prevent the sub- 
jection of the property to the claims of creditors, and also for 
the benefit of the debtor. The facts surrounding the sale admit 
of no other conclusion. The conveyance was made without the 
knowledge of Smith, and upon consultation alone with his agent, 
who was simply an agent in the management of the store and 
sale of the goods, and not for dealing in real estate. It was 
made while creditors were pressing and suits were pending that 
would soon ripen into judgments, and the declarations of Wood- 
ward upon various occasions show the animus of the transaction. 
In accepting the deed when brought to his knowledge, Smith cer- 
tainly could acquire no better title than though he directly nego- 
tiated for it; and it must be held that a purchaser, though for a 
good consideration, with knowledge that the sale is made for the 
purpose of defrauding creditors, will hold subject to the rights of 
those creditors. He thus participates in the intent, and though 
his motive may be mere gain, he enables his vendor to work a 
fraud. (1 Burr. 474; 7 B. Monr. 369; Edgell v. Lowell, etc., 
4 Verm. 412.) The purchase of this equity of redemption must 
have been made not only with knowledge of Woodward’s motives, 
but for his benefit. The testimony of Smith shows a singular 
relation to the transaction for one who purchases in the ordinary 
course of trade. He was, in the first place, ignorant of the 
transfer; after accepting it he paid no attention to the taxes, cul- 
lected no rents, and made no agreement in relation to them. and 
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Woodward has continued to occupy as before the sale. Friend- 
ship alone is not sufficient to account for these facts, and, in 
connection with others, they furnish irresistible evidence that the 
sale was made to enable Woodward to keep possession as against 
his creditors. And besides, this transaction is colored by the 
motives influencing the original sale of the goods. Though that 
sale may not now be impeached, yet it is proper to consider it, 
as helping to color subsequent transactions connected with it. 

Whatever our conclusion in regard to the sale of the equity of 
redemption, the character of that sale cannot affect the prior 
encumbrances upon the property. Their honesty is not disputed, 
and their payment and transfer in no way tends to defraud other 
creditors. In any event they were a lien upon the property, and 
their transfer to Smith is a totally different transaction from his 
purchase of Woodward’s interest. He should be allowed to hold 
these claims, unless we are to treat the money paid for them as 
the money of Woodward, which, as we have seen, cannot be done. 
Smith, then, purchased honest encumbrances with his own money, 
and to that extent holds a claim upon the land. The interest of 
Woodward, fraudulently conveyed to Smith, made him so far a 
trustee for the benefit of Woodward’s creditors, and the purchase 
at sheriff’s sale takes this interest and no more, and hence takes 
subject to these encumbrances. 

The plaintiff seeks to charge Smith as trustee holding the title 
of the property, but upon trust resulting to the benefit of the 
creditors of Woodward. It has become a settled law in Missouri 
that upon lands held by a third person in fraud of creditors, for 
the benefit of the debtor, or fraudulently purchased with the money 
of the debtor and conveyed to his family, there is a resulting trust 
to the debtor for the benefit of the creditors, which may be sold 
upon execution. (Herrington v. Herrington, 27 Mo. 560.) It 
is held to be such an equitable estate as is comprehended in the 
language of the statute, which subjects to sale upon execution 
‘all real estate whereof the defendant, or any person for his 
use, was seized at law or in equity.” 

There is little doubt that the interest of both debtors and zred- 
itors would be better subserved if, in all these resulting trusts, the 
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creditor were required to ascertain by judicial decision the actual 
interest of the debtor in the property, before offering it for sale. 
The charge of fraud presupposes a doubt whether any such trust 
exists; and if the property is sold before the doubt is solved, it 
necessarily follows that the purchase is subject to all the uncer- 
tainty of a gambling adventure. ll our observation shows that 
such interests are bid off at a nominal sum, and while the debtor 
is stripped, the creditor receives nothing. Yet, as the law exists, 
the creditor may at once proceed to sell the debtor’s interest, 
leaving it to the purchaser to ascertain as he may what that 
interest is; or he may first, by a proceeding in equity, ascertain 
the existence or extent of the interest, and sell it when so ascer- 
tained. That the latter is the better course is no reason, how- 
ever, why the former may not be pursued. 

The matter has been hitherto considered as though there were 
no obstacle to the plaintiff’s proceeding, but the defendant inter- 
poses the statute of limitations. No issue is made by the plead- 
ings, and no evidence is offered in regard to the time of the 
discovery of the fraud ; hence we must treat it as known at once. 

In the absence of any special limitations to actions for relief 
upon the ground of fraud, the fraudulent purchaser, though liable 
to be declared a trustee for the benefit of the creditors, would 
hold possession adverse to his grantor, and may take advantage 
in equity of a limitation analogous to one that would bar an action 
at law. (Ang. Lim., §§ 470-1, and cases cited.) Judge 
Scott, in the case of Keeton’s Heirs, 20 Mo., on page 541, says 
that ‘‘ in cases of resulting, implied and constructive trusts, where 
a party is to be constituted a trustee by a decree of a court of 
equity founded on fraud, it is well settled as a rule of equity that 
the statute of limitations and presumptions from the lapse of 
time will operate,” and quotes with approval the language of 
Lord Redesdale, that ‘‘ if the equitable title be not sued on within 
the time within which a legal title of the same nature ought to be 
sued upou to prevent the bar created by the statute, the court, 
acting by analogy to the statute, will not relieve.” In express 
and continuing trusts there can, from the nature of the case, be 
no limitation, and the possession of the trustee should be held to 














MARCH TERM, 1872. 1038 


Bobb v. Woodward et al. 








be the possession of the beneficiary. The trustee holds under 
and for, and not adversely to him. But in actions like the pres- 
ent, where it is sought to make the purchaser a trustee against 
his will, his possession must be treated as adverse from the time 
it is taken under the purchase sought to be avoided. 

According to some of the cases cited by the plaintiff, a contrary 
doctrine seems to have been held in North Carolina (Picket v. 
Picket, 8 Dev. 6); and in Texas it is held that a two years’ lim- 
itation act does not begin to run until the creditor has obtained 
judgment. (Compton v. Perry, 23 Texas, 423; Reynolds v. 
Langford, 16 Texas, 286.) But it is of less consequence what 
view we take of this question than seems to be supposed, inas- 
much as the adverse possession, so far as that of itself can benefit 
Smith, must have continued for over ten years, for this equity 
pertains to the realty and not to personal property. No such 
length of possession is claimed, and even if Smith were treated 
as in possession, holding through Woodward as his tenant, the 
statute so far will not avail him. 

The defendant also claims the benefit of section 10, page 918, 
Wagner’s Statutes, which limits its actions for relief upon the 
ground of fraud to five years. But this provision cannot avail 
him, for by the sub-titles of the act, and by the language of 
section 8 immediately preceding, its operation is limited to per- 
sonal actions. The one at bar pertains to the realty, and, so far 
as it is affected by the statute of limitations, requires the adverse 
possession that bars real actions. 

Before defendant answered, he demurred to the petition for 
various alleged informalities, but no judgment was entered upon 
the demurrer, and the questions are not properly before us. 

We hold, then, that the equity of redemption, fraudulently con- 
veyed by Woodward to Smith, and which was all the interest Wood- 
ward had in the premises, passed by the sheriff ’s sale to the plain- 
tiff; that said deed of Woodward should be canceled, and that the 
plaintiff should hold the premises subject to the encumbrances that 
rested upon it at the time of such conveyance, into whosoever 
hands they may have passed. 

The Circuit Court made no distinction between the fraudulent 
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conveyance of Woodward to Smith and the trust deeds he had 
honestly given before, and canceled the whole. In this it com- 
mitted error, and its judgment should be reversed and the cause 
remanded for judgment in accordance with this opinion. The 
other judges concur. 





Anton GARRETZEN, Respondent, v. G. F. S. DuENcKEL, 
Appellant. 


1. Damages — Negligence — Agency — Responsibility of employer for injuries 
done by his servant, how determined.—A principal is civilly liable for the 
neglect, fraud, or other wrongful act of his agent in the course of his employ- 
ment, although the principal did not authorize the specific act; but the 
iability is only for acts committed in the course of the agert’s employment. 
A master is not responsible for any act or omission of his servants which is 
| not connected with the business in which they serve him, though in general 
\ he is responsible for the manner in which they execute his orders, and fur 
ir negligence in selecting means by which the orders are to be carried out. 
determining whether a particular act is done in the course of a servant’s 
employment, it is proper first to inquire whether the servant was at that time 
engaged in serving his master. If not, the master is not responsible, even 
though the injuries complained of would not have been committed without 
the facilities afforded by the servant’s relations to his master) But if the acts 
~~ done in the course of the servant’s employiiént, the master is liable for 
them, although the servant has acted injudiciously and negligently, and even 
though he disobeyed instructions. 


Appeal from St. Louis Circuit Court. 


J. Wickham, for appellant. 


The defense set up is that the salesman was not acting in the 
course of his employment, and that the master is not liable for 
damages resulting from an injury caused by the carelessness or 
negligence of the servant, in the performance of an act not within 
the scope of the agency or the course of the employmeng of the 
servant, and which was expressly forbidden; also that there was 
no negligence. The principle of law holding the master liable 
for the acts of his servant or agent, rests on the ground that 
the master should not do an act himself, or cause it to be done, 
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with such negligence or want of skill as to injure third persons. 
This principle does not reach a wrong done by the servant while 
not engaged in the business of his master; nor does it reach 
wrongs caused by negligence in the performance of an act not 
directed by the master, or not within the scope of the agency 
or the course of the employment of the servant. (1 Am. Lead. 
Cas. 619.) 

A master is not liable for any act or omission of his servants 
which is not connected with the business in which they serve him, 
and does not happen in the course of their employment. Beyond 
the scope of his authority the servant is as much a stranger as 
any other person. (Schouler Dom. Rel. 638; Shearman & R. 
Negl. 64, 71; zd. TT, § 63; Foster v. Essex Bank, 17 Mo. 510; 
Douglas v. Stephens, 18 Mo. 836, 367.) No servant can, by an 
unauthorized act of his, raise a presumption against the master ; 
the master, in such case, is no more liable to such a presumption 
than a stranger. The law will not infer authority to commit a 
trespass ; and in order to hold the master liable for a trespass 
committed by a servant, it is necessary to show that the act was 
done while the servant was acting under the authority of the mas- 
ter; and if wrong be done by a servant without the authority of ~ 
his master, and not for the purpose of executing his orders and 
doing his business, the master is not liable. (Church v. Mans- 
field, 20 Conn. 287; Howe v. Newmark, 12 Allen, 52; Mali v. 
Lord, 39 N. Y. 384.) It was the duty of the plaintiff to show 
affirmatively that the act complained of was within the scope or 
course of the duty of the servant. (Wilson v. Peverly, 2 N. H. 
548; Wright v. Wilcox, 19 Wend. 348, 845; Tuller v. Voght, 
13 Ill. 285; McManus v. Crickett, 1 East, 67.) 

The only authority presumed by law is to do all lawful acts 
belonging to his employment, and the specific instructions of the 
master determine the limits of the employment and scope of the 
duty of the servant; no master is chargeable with the acts of his 
servant but when they are done in the execution of the authority 
given him. When the servant oversteps his authority he becomes 
as a stranger, and the act not having been done in the sérvice of 
the master, or within the limits of his authority, but contrary to 
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his express and specific instructions, it was willful, and the 
master is not liable. (Oxford v. Peters, 28 Ill. 485; Harris 
v. Nicholas, 5 Mumf. 489; Wright v. Wilcox, 19 Wend. 345; 
Armstrong v. Cooley, 5 Gill, 512; Joel v. Armstrong, 25 
Eng. Com. Law, 512; McKeon vy. Citizens’? Railway Co., 42 
Mo. 87-8. ) 

The cases of Joel v. Morrison, 6 Carr. & P. 510, and Sleath 
v. Wilson, 9 Carr. & P. 607, cited by respondent in support of 
the proposition that it is immaterial whether the act complained 
of was done in disregard of the orders of the master, have beeu 
overruled by late authorities. (Mitchell v. Crassweller, 13 C. B. 
237; 16 Eng. L. and Eq. 448, 451; Story v. Ashton, Law R. 
4Q. B. 476, 479; Bard v. Yohn, 26 Penn. St. 482.) 


Jecko §& Hospes, for respondent. 


The master is responsible for the acts of his servant, done 
in the general scope of his employment and in pursuit of his 
master’s business, and it is immaterial whether the particular act 
causing the injury was done in disregard of the general orders or 
specific commands of the master. (Joel v. Morrison, 6 Carr. & 
P. 510; Sleath v. Wilson, 9 Carr. & P. 607; Limpus v. London 
General Omnibus Co., 1 Hurlst. & Col. 526; Croft v. Alison, 4 
B. & Ald., 6 Eng. Com. L. R.; Seymour v. Greenwold, 7 Hurl. 
& Nev. 355.) The rule of respondeal superior, or that the 
master shall be civilly liable for the tortious acts of his servant, 
is of universal application, whether the act be one of omission or 
commission, whether negligent, fraudulent or deceitful. If it be 
done in the course of his employment the master is liable ; and it 
makes no difference that the master did not authorize or even 
know of the servant’s act or neglect, or even if he disapproved 
or forbade it, he is equally liable if the act be done in the course 
of the servant’s employment. (Philadelphia & R. R.R. Co. v. 
Derby, 14 How. 486; Southwick v. Estes, 7 Carl. 385; Luttrell 
v. Hazen, 3 Snead, 20; Pennsylvania R.R. Co. v. Vandivier, 
42 Penn. St. 365; Oxford v. Peters, 28 Ill. 434; Howe v. New- 
mark, 12 Allen, Mass., 52-3.) 
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Waener, Judge, delivered the opinion of the court. 


This was an action against the defendant for damages caused 
by a wound inflicted on the plaintiff by the firing of a gun by a 
salesman who was in the employ of the defendant. The record 
shows that at the time of the happening of the injury the defend- 
ant was the keeper of a gun and ammunition store; that one 
Brewer was his servant, employed by him in selling arms and 
ammunition; and that, upon the occasion of the injury, the 
defendant being absent, Brewer was showing a rifle of Henry’s 
patent to a customer, who requested to have it loaded, in order 
that he might see how it worked, and refused to buy unless it was 
done. Brewer at first refused, stating that it was against his 
orders to load firearms in the store, but for the purpose of mak- 
ing the sale he was finally persuaded and induced to load the gun, 
and in doing so it was discharged and shot the plaintiff, who was 
sitting at a window in a house on the opposite side of the street. 
The defense was that, inasmuch as the act of louding the gun 
was against the orders and instructions of the defendant, Brewer 
was acting outside of the scope of his employment and the defend- 
ant was not bound. This defense was overruled, and the jury 
found a verdict for the plaintiff, and the case is brought here by 
appeal. ‘ 

The universally recognized rule is that a principal is civilly 
liable for the neglect, fraud, or other wrongful act of his agent 
in the course of his employment, though the principal did not 
authorize the specific act; but the liability is only for acts com- 
mitted in the course of the agent’s employment. A master is 
not responsible for any act or omission of his servants which is 
not connected with the business in which they serve him, though 
in general he is responsible for the manner in which they execute 
his orders, and for their negligence in selecting means by which 
the orders are to be carried out. In determining whether a partic- 
ular act is done in the course of a servant’s employment, it is 
proper first to inquire whether the servant was at the time engaged 
in serving his master. If the act was done while the servant was 
at liberty from his service, and pursuing his own ends exclusively, 
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there can then be no question that the master is not responsible, 
even though the injuries complained of could not have been com- 
mitted without the facilities afforded by the servant’s relations to 
his master. (Shearman & R. Negl., § 63 and notes.) It may 
not, perhaps, be very easy to reconcile the numerous cases on this 
subject, but we think that the correct rule extracted and deduced 
from them will be found as above laid down. 

The leading case cited and relied on for the appellant is 
McManus v. Crickett, 1 East, 106. But that decision rested 
entirely upon the distinction between trespass and trespass on the 
case under the old forms of pleading. That case only decided 
that trespass vi ef armis would not lie against the master for the 
willful trespass of his servant, which was not authorized or con- 
sented to by the master either directly or by implication, from 
the nature or subject-matter of the employment. 

Lord Kenyon, in giving the judgment, says: ‘‘ When a servant 
quits sight of the object for which he is employed, and, without 
having in view his master’s orders, pursues that which his own 
malice suggests, he no longer acts in pursuance of the authority 
given him, and according to the doctrine of Lord Holt his master 
will not be answerable for such an act.”” But he adds that 
** this doctrine does not at all militate with the case in which a 
master has been holden liable for the mischief arising from the 
negligence or unskillfulness of his servant, who had no purpose 
but the execution of his master’s orders,”’ but that the form of 
such action must be case and not trespass. - 

The opinion contains nothing which bears upon this inter- 
mediate case of a servant who does not ‘‘ quit sight of the object 
for which he is employed ” but for the purpose of executing his 
master’s orders, and in the course of his employment does an act 
injurious to another, or in disregard of his rights. 

A few cases may be cited as illustrative of the principle, to 
show the turning point of responsibility on the part of the master. 

In the case of McClenaghan v. Brock, 5 Rich. Law, 17, plaintiff’s 
slave was on board a steamboat as a passenger, and the second 
engineer of the boat, by negligently discharging a gun, wounded 
him while he was upon a lighter alongside of the steamboat, and 
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it was held that the captain was not responsible. The engineer, 
it will be seen, was not acting, in the discharge of the gun, in any 
duty connected with his employment. He was doing something 
on his awn account, independent of his business with the boat. 

In the case of Mali v. Lord, 89 N. Y. 381, the plantiff was in 
defendant’s store purchasing goods, the defendant was absent at 
the time, and the superintendent and clerks suspecting the plain-! 
tiff of having stolen goods, called in a policeman and had her 
searched ; no goods were found upon her. She then brought her 
action for damages, and the court decided that as the act was done 
without the knowledge or the express or implied authority of the 
proprietor or owner, the master was not liable; that the servant 
was not impliedly authorized by his master to do that which the 
master himself, being present, would not be authorized to do. 
The selling of goods, which was the only power conferred upon 
the servants, had nothing to do with the matter of making arrests 
for supposed offenses. 

In McKenzie v. McLeod, 10 Bing. 885, the servant was 
employed to light fires in the house, and she lighted furze 
and straw with a view to clean a chimney that smoked, and 
in doing so the house caught fire and was burned up. The 
servant was cautioned against the danger of such a proceeding, 
and it was shown that it was no part of her duty, but that 
carpenters and masons were employed to cleanse the chimney, 
and that they had recently performed that work in the presence of 
the servant. Under these circumstances it was left to the jury to 
say whether the servant was acting within the scope of her duty ; 
and the jury having found for the defendant, the court refused to 
grant a new trial. his case is criticised by the authors of the 
treatise on negligence, and they declare that, although the prin- 
ciple may be sound, it may well be doubted whether the jury did 
not err in finding that the act was not within the scope of the 
servant's general or ostensible authority. 

Douglas v. Stephens, 18 Mo. 362, was an action for damages 
to the goods of the plaintiff in the cellar of his store, alleged te 
have been caused by the obstructions of a sewer by the servants 
of the defendants; and Scott, J., in delivering the opinion of the 
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court, said: ‘* Although a master is not liable in trespass as 
principal for the unlawful and directly injurious act of his servant 
unless he’ has commanded it, yet he is responsible for conse- 
quential damages where, by the negligence and carelessness of 
the servant in doing the business of his employer, another receives 
an injury for which the servant would himself be liable in an 
action of trespass. ‘To make the master liable for the conse- 
quential damages resulting from the trespass of the servant, it 
must appear that the servant was in the course of his employment, 
and that by an injudicious or negligent or unskillful act done in 
furtherance of his master’s business the injury resulted to the 
plaintiff. . But if the servant, willfully and to effect some design 
of his own, does an injury to another, the master will not be | 
liable.” 

To the sume effect is the more recent case of Minter v. Pacific 
R.R., 41 Mo. 503, where we held that if a servant is acting in 
the execution of his master’s order, and by his negligence causes 
injury to a third party, the master will be responsible, although 
the servant’s act was not necessary for the proper performauce of 
his duty to his master, or was even contrary to his master’s order. 

In Croft y. Alison, 4 B. & Ald. 590, the Court of King’s Bench 
say that ‘‘ the distinction is this: if a servant driving a carriage, 
in order to effect some purpose of his own, wantonly strikes the 
horses of another person and produces the accident, the master 
will not be liable. But if, in order to perform his master’s orders, 
he strikes, but injudiciously, and in order to extricate himself 
from a difficulty, that will be negligent and careless conduct for 
which the master will be liable, being an act done in pursuance of 
the servant’s employment.”? The case showed that the defend- 
ant’s servant had willfully struck the plaintiff’s horses when 
driving his master’s carriage, in order to extricate himself from 
an entanglement of the carriages, occasioned by his own fault, 
and thereby had caused an injury to the plaintiff’s carriage, and 
a verdict for the plaintiff was supported. 

In Seymour v. Greenwood, 6 Hurl. & Norm. 859, Chief Baron 
Pollock asks the question, ‘‘ Suppose a servant, driving along a 
road, in order to avoid a danger, intentionally drove against the 
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carriage of another, would not the master be responsible? ”? And 
in Limpus v. London General Omnibus Company, 1 Hurlst. & Col. 
526, 4t was decided in the exchequer chamber that the master is 
responsible if the servant is in the course of doing the master’s 
work and does the act to accomplish it. 

In a recent well-considered case in Massachusetts, after a 
review of the authorities, the court, speaking through Hoar, J., 
lays down the doctrine as follows: ‘‘ In an action of tort in the 
nature of an action on the case, the master is not responsible if 
the wrong done by the servant is done without his authority, and 
not for the purpose of executing his orders or doing his work. 
So that if the servant, wholly for a purpose of his own, disre- 
garding the objects for which he is employed, and not intending by 
his act to execute it, does an injury to another not within the 
scope of his employment, the master is not liable. But if the 
act be done in the execution of the authority given him by his 
master, and for the purpose of performing what the master has 
directed, the master will be responsible, whether the wrong done 
be occasioned by negligence or by a wanton or reckless purpose 
to accomplish the master’s business in an unlawful manner.” 
(Howe v. Newmark, 12 Allen, 49.) 

This exposition of the law fully coincides with the previous 
rulings of this court. The true ground upon which a master 
avoids responsibility for most of the willful acts of his servants, 
when unauthorized by him, is that they are not done in the course 
of the servant’s employment. When they are so done, the master 
is liable for them. ‘ested by those principles, the conclusion in 
this case is inevitable. Brewer, the servant, was unquestionably 
aiming to execute the order of his principal or master. He was 
acting within the scope of this authority and engaged in further- 
ance of his master’s business. There is no pretense that he was 
endeayoring a anything for himself. He was acting in pur- 
suance of authorityyand trying to sell a gun, to make a bargain 
for his master, and in htseagerness to subserve his master’s inter- 
ests he acted injudiciously and negligently. It makes no difference 
that he disobeyed instruction’. Innocent third parties who are 
injured in consequence of his acts cannot be affected thereby. 
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The instructions of the court fairly submitted the question of 
negligence to the jury, and are not obnoxious to any reasonable 
objection. The court committed no error in ruling out thg evi- 
dence offered by the defendant for the purpose of showing that 
the act of loading or charging guns in a store is no part of the 
business of selling the same. If we admit that the servant did™~ 
an unauthorized act, the evident truth still remains that it was 
done wholly in carrying out and executing his master’s business, 
and in such a case the master will be held liable. When the 
servant acts in the course of his employment, although outside of 
his instructions, the master will be held responsible for his acts. _~— 

I see no error in the record, and with the concurrence of the 
other judges the judgment will be affirmed. 





y 
Y Ropert K. Woops, AssiGNg&E oF Epwarp P. Tgsson, Appellant, 
v. ATLANTIC MutuaL INsurANcE CoMPANY, Respondent. 


l. Practice, civil—Evidence — Jury —Instruction.— Where plaintiff makes out 
a case upon which he can go to the jury, the court should not by instruction 
declare that upon the evidence he cannot recover. 

2. Insurance, fire— Breach of warranty — Description of building — Plats, 
etc,— Notwithstanding that the application for an insurance policy and the 
policy itself described the insured building as composed of brick, whereas, in 
fact, it was partly of brick and partly frame, the company could not, by reason 
of this discrepancy, set up the defense of breach of warranty, where the evi- 
dence further showed that, at the date of the application and policy, the 
insured expressed himself to the company’s agent as uncertain whether the 
description was correct, and where the proof showed that the question of its 
accuracy was left open to be determined by certain plats, which were left with 
the agent and showed the true character of the building. And it was the 
proper province of the jury to pass upon all these facts, 


“ippeal from St. Louis Circuit Court. 
Glover and Faust, for appellant. 
Britton A. Hill, with Knox, for respondent. 


It is the province of the court to determine upon the legal effect 
of testimony; and an instruction that, admitting the testimony 














MARCH TERM, 1872. 





Woods, Assignee of Tesson, v. Atlantic Mutual Ins, Co. 





to be true, the plaintiff cannot recover, is in the nature of a 
demurrer to evidence, and may be given. (Harris v. Woody, 
9 Mo. 112; Lee v. David, 11 Mo. 114, and cases above cited. ) 


ApaMs, Judge, delivered the opinion of the court. 


This was an action on a policy of insurance issued by the 
defendant to Edward P. Tesson, who originally brought the suit, 
and becoming bankrupt, it was afterwards prosecutedin the name 
of the plaintiff as assignee in bankruptcy. It was an insurance 
against fire on a distillery building and machinery. The descrip- 
tion of the building embodied in the policy was: ‘his three or 
four story distillery building and machinery in the same, not run- 
ning. no fire in or about, situated entirely detached, on the bank 
of the Mackinaw river, in the town of Forneyville. Woodford 
county, Illinois, valued at thirty-two thousand dollars.” The 
description in the application for insurance was substantially the 
same, with this addition, ‘‘ gable end is frame.” 

The defense was that the policy was avoided by breach of war- 
ranty in this: that by the application and policy, Tesson warranted 
that the premises insured were built of the materials stated in the 
policy and application, and that they were situated entirely de- 
tached, when in truth the warranty was false, in this: that the 
distillery building was not built of brick, but that the third story 
was built entirely of wood, and a portion of the distillery building, 
one story high, sixty feet long and thirty feet wide, was built 
entirely of wood; and that the boilers for the distillery were 
under a shed roof outside the wall of the distillery; and as a 
fourth defense, the same matter was set up as a fraudulent con- 
cealment and misrepresentation by the insured in not disclosing 
the entire description of the premises as they really existed. 

The proof conduced to show that Tesson owned but one distil- 
lery and that was the one in question ; that at the time the insur- 
ance was effected, T'esson, who was in the vicinity of the premises, 
acquired the distillery by foreclosure of mortgage, and immedi- 
ately telegraphed to his agent in St. Louis to insure it; that the 
agent went to the office of defendant and made known his busi- 


ness, and the agent of defendant drew up the application, which 
8—vVOL. L. 
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the agent of Tesson signed; that Tesson’s agent stated at the 
time that he did not know that this description was correct, but 
that he had plats of it at his office and would go and fetch them, 
and if the description was inaccurate that it might be made per- 
fect ; that he did bring the plats and left them with defendant’s 
agent. These plats were put in evidence, and one of the plats 
had written underneath, ‘the first and second stories are of 
brick ;”? and the evidence conduced to show that the distillery, 
as a whole, stood detached from any other buildings of adjoining 
proprietors ; that the main part of the building was three stories 
high, two stories of brick and the third story of wood; that 
there were boilers set in brick outside of the buildings, covered 
with a shed roof on posts, and supported against the wall, with 
an engine in the cellar; and that there was a wooden addition to 
the main building, one story high, and some sixty feet long and 
thirty feet wide, used in connection with the distillery and as a 
part of it. 

The defendant introduced several insurance agents, who testi- 
fied to the effect that, in their opinion, the risk or hazard on the 
building, as proven to be, would be greater than on such as 
described in the application and policy. Some of them also 
testified that the rate of premium, as charged in the policy, was 
ample and sufficient for insurance on the buildings as they really 
existed or were shown to have been. 

After the close of the case, the parties asked instructions 
presenting the issues, whether this distillery building was the 
identical sub‘'>-t insured in the policy, or whether there was a 
misrepreserita..n of any material fact, or a breach of the war- 
ranty created by embodying the representations made in the 
policy. But the court refused all instructions asked, and gave 
an instruction to the effect that the plaintiff could not recover. 

This case was before this court formerly, and is reported in 
40 Mo. 36. It was then in the shape of a bill in equity to 
reform the policy on the alleged ground that there was a mistake 
made in describing the premises ; but the proof, in the opinion of 
the court, failed to establish such mistake. Judge Holmes, in 
delivering the opinion of the court, said: ‘‘ The rule is, in cases 
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of express warranty, it is wholly immaterial whether the matter 
warranted were material to the risk or not ; but here the question 
is rather as to what was warranted. This depends partly upon 
the true interpretation and proper construction of the policy, and 
in part upon the question of fact whether the buildings were in 
fact in every material respect the same as they were described in 
the policy, and whether the actual warranty has been complied 
with or not. It becomes essentially a question whether the facts 
not literally embodied in the description in the policy, and so not 
disclosed, were material to the risk ; and there can be no doubt 
that this is a question of fact for a jury.”” The judgment was 
reversed and the cause sent back, so that the plaintiff might pro- 
ceed at law upon an amended petition if he chose to do so. 

As the record now stands before this court, the ruling above 
quoted seems to me to be more favorable to the defendant than 
the facts of this case justify. It seems that neither of the agents, 
at the time the application was made, had any definite knowledge 
of the exact description of the building, or of the materials of 
which it was composed ; and the evidence also conduces to show 
that, as part of such description, maps were afterwards to be 
produced by the agent of Tesson, and that such maps were in 
fact furnished ; that underneath one of the maps it was written, 
‘¢ the first and second stories are of brick.”” Now the natural 
inference would be that the rest of the building above the ground 
was of wood. This evidence also conduced to show that the whole 
matter was, as it were, in fiert, or left open for the delivering 
of the maps. Whether such maps were to be delivered, and were 
in fact delivered or shown to the agent of the defendant, were 
questions of fact to be determined by a jury. If the matter was 
left open, as indicated, till the maps were delivered or produced, 
then the material facts not disclosed in the application and policy, 
as written out, were furnished, and the agent of the defendant 
might have returned the premium and withdrawn the policy. But 
no such offer appears in the evidence. 

I am clearly of the opinion that the court erred in withdrawing 
the case from the jury by the instruction given on its own motion. 
It was in the nature of a demurrer to the evidence, predicated on 
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all the facts detailed in the evidence before the jury on both sides. 
If a plaintiff makes out a case upon which he can go to the jury, 
the court has no right, after the defense is in, to assume it to be 
true, and require the jury to find for the defendant, or, which is 
the same thing, to declare that upon the whole case the plaintiff is 
not entitled to recover. Assuming, however, that the court’s 
instruction was based alone upon the plaintiff’s case, it was not 
proper thus to take the case from the jury. The facts given in 
evidence by the plaintiff, if true, it seems to me made out a 
prima facie case, and the jury ought to have been suffered to 
pass upon them. 

Judgment reversed and cause remanded. The other judges 
concur. 





Peter J. Hurck v. GREENE Erskine, Appellant, AND WILLIAM 
M. Price, Respondent. 


1. Practice, civil — Supreme Court — Distribution of funds — Cause reversed 
and remanded — What issues to be retried. — A. claimed title to the first of a 
series of trust notes. On trial the court found him entitled to the note, but 
not to priority in payment, and ordered payment of the note to be made 
prorata. From the order of distribution A. took his appeal to the Supreme 
Court, which declared him entitled to priority of payment, and reversed and 
remanded the cause, but left the finding. below as to his title to the note 
undisturbed. Held, that the Circuit Court could not proceed to retry the case 
upon its merits, but could only enter up judgment of distribution according 
to the principles enunciated by the Supreme Court. 


Appeal from St. Louis Circuit Court. 
T. T. Gantt, for appellant. 


Juhn Wickham, for respondent. 


If this court, when it heard this cause on the first appeal, had 
considered the case in a proper condition to justify it in rendering 
such judgment as the court below should have rendered, and that 
the law and ends of justice would be carried out thereby, it would 
doubtless have given judgment itself, and either have awarded 
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execution or remitted the record to the Circuit Court with an order 
to execute such judgment, as was done by said court at the same 
term in the cases of Gillam v. Kerone, 45 Mo. 492, and in The 
State of Missouri v. The Bank of Missouri, 45 Mo. 543; but 
nothing of the kind was done. It only reversed the decision of 
the Circuit Court and remanded the cause. 

The language of the mandate is ‘‘ that the judgment of the 
Circuit Court is reversed and annulled, and for naught held and 
esteemed, and the cause is remanded to the Circuit Court for 
further proceedings to be had therein, in conformity to the opinion 
of the Supreme Court.” 

Under this state of things the Circuit Court could not proceed 
to give judgment without a hearing, nor is there any law to pre- 
clude either party from offering such evidence upon the new hearing 
as may be competent and admissible. (State ex re/. Allen v. St. 
Louis Circuit Court, 41 Mo. 580-581. ) 

This question has been before this court at the present term in 
the case of The State of Missouri v. Cornelius Newkirk, brought 
up on a writ of error to the St. Louis Court of Criminal Cor- 
rection, in a different form, it is true, but the principle decided is 
the same. In that case the court held that where a ‘‘ judgment 
is reversed and the cause remanded,” that language implies all 
that the statute requires ; and when the case goes back it must be 
proceeded in in accordance with the rulings of this court as ex- 
pressed in its opinion. It does not follow that when a new trial 
is awarded, whether by the Supreme or inferior court, the parties 
are prohibited from introducing other evidence than what appeared 
in the first trial. Whether in a criminal or civil case, the parties 
are always permitted to introduce new evidence, whether the 
reversal was on a questiop of fact or law, or both. (See State 
v. Newkirk, 49 Mo. 472.) 

Harding § Crane, for respondent. 

The mandate of this court remanded the case, to be tried 
anew, and left all parties in the same position as if no trial had 


been had, excepting as to points decided by this court. (State 
ex rel. Allen v. Judges St. Louis Circuit Court, 41 Mo. 574.) 
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ApaMs, Judge, delivered the opinion of the court. 


Peter J. Hurck was trustee in a deed of trust to secure three 
several promissory notes, of one of which Greene Erskine claimed 
to be the owner, as having purchased the same from Wm. M. 
Price, the original holder of all the notes, and the present holder 
of the two notes not claimed by Greene Erskine. 

The trustee sold the property. Erskine claimed, as his note 
was first named and first due by the terms of the trust, that he 
was entitled to be first paid; and Price claimed that Erskine did 
not buy the note at all, and was not the owner, but that the note 
he held had been paid off, and that he was not entitled to any of 
the trust funds in the hands of Hurck. Thereupon, Hurck filed a 
petition of interpleader, to compel Price and Erskine to inter- 
plead, which they did, and the issues on these interpleas were. 
submitted to the court to try ; and upon such trial the court found 
‘*that the said Greene Erskine did become the purchaser from 
Wm. M. Price, for value, on the 26th of April, 1866, of the 
note for six thousand two hundred and fifty dollars, dated October 
30, 1865, payable one year after date ; and that the said Wm. M. 
Price remains the holder and owner of the other two notes, to 
secure which the deed of trust mentioned in the petition of Peter 
J. Hurck was made.” On this finding the court proceeded to 
render a judgment, ordering Hurck, the trustee, to distribute the 
funds in his hands, after payment of the costs of the trust, in the 
payment of the three notes ratably. Erskine objected to this dis- 
tribution, and filed a motion asking the court to modify its judg- 
ment of distribution, so as to order the payment of his note 
before any of the funds were applied to the notes held by Price. 
The court refused to modify the judgment of distribution, and 
Erskine appealed to the General Term, which affirmed the special 
term; and Erskine appealed to the Supreme Court, and the 
Supreme Court decided that the judgment of distribution was 
erroneous ; that by the terms of the deed of trust Erskine’s notes 
must be first paid before any of the funds could be applied to 
the notes held by Price ; and reversed the judgment and remanded 
the cause, to be proceeded with in accordance with the opinion. 
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When the case went back, instead of entering up a judgment of 
distribution on the finding, as the Supreme Court had indicated 
in its opinion, the Circuit Court permitted Price to file a new 
answer, raising in substance the same issue that had already been 
tried, to which Erskine set up the former finding and proceedings 
had in the Supreme Court, which was stricken out on Price’s 
answer, and the issue was, against the objections of Erskine, 
amended and tried by a jury; and the jury found a verdict that 
Erskine had not purchased the note held by him, but that it had 
been paid off; and the court thereupon gave judgment, ordering 
all the proceeds of the trust fund to be paid to Price. From this 
judgment Erskine appealed to the General Term, which affirmed 
the special term, and Erskine has appealed to this court. 

The only question for our consideration is, what was the effect 
of the reversal of the first judgment? The finding of the court 
was not objected to by Erskine, for it was in his favor. He made 
no motion to set that aside. His motion was to modify the judg- 
ment of distribution. The Supreme Court did not set the finding 
aside. The judgment of distribution alone was acted on by this 
court, and that judgment was reversed and the cause remanded. 
For what purpose? not to retry the issue, which had been found 
for Erskine, and still stood upon the records of the Circuit Court 
untouched by anything that had transpired in the Supreme Court. 
But the cause was remanded merely that the Circuit Court might 
enter up a judgment of distribution according to the equities of 
Price and Erskine, as declared by this court. When a finding or 
verdict is objected to in the Circuit Court, and the objection is 
sustained by the Supreme Court and judgment is reversed and 
remanded, there must be a new trial on the merits. In such case 
the effect of reversing the judgment and remanding the cause is 
to award a new trial. (See The State v. Newkirk, 49 Mo. 472; 
State ex red. Allen v. St. Louis Circuit Court, 41 Mo. 574.) 

Under this view of the case, this judgment must be reversed 
and the cause remanded, with directions for the Circuit Court to 
render a judgment of distribution, directing the trustee, after 
payment of the costs of the trust, to pay in full the note held by 
Greene Erskine, and to pay the remainder of the trust funds to 
Wm. M. Price. The other iudges concur. , 
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Cuinean Scorr, ADMINISTRATOR OF THE PARTNERSHIP EsTATE 
or Scott Broruers, Appellant, v. SamueL B. Carutu, 
Respondent. 


1 Partnership — Share may be recovered in action at law, when and when 
not.— One partner cannot recover from another in an action at law a balance 
owing on the firm account, unless plaintiff has pleaded and proved a settle- 
ment showing such balance, or an agreement admitting the correctness of the 
claim. An unsettled partnership balance should be reached by bill in equity 
praying an account. And where plaintiff kept all the accounts, the petition 
should contain an exhibit of the partnership transactions. But semble, that 
in case of a regular settlement by account and judgment, an action at law 
might be entertained to recover a partner’s share of a few cash items which 
had been omitted from the account, and the payment of which would close 
up everything, without reopening the settlement. 


Appeal from St. Louis Circuit Court. 
Lubke § Player, for appellant. 
Sharp §& Broadhead, aud T. G. C. Davis, for respondent. 


Buiss, Judge, delivered the opinion of the court. 


In an action on an account stated, the plaintiff cited two items: 
one as half of loss on potatoes and onions, $172.98, and one as 
half of loss on tobacco, $6,621.95, and the whole of the account 
was denied. The plaintiff was the only witness, and testified that 
all the other items of the account had been paid, and that these 
two were for half of the net losses upon two joint adventures ; that 
in each of these adventures the plaintiff’s firm furnished the money 
and made the sales, while defendant made the purchases in the 
one adventure of potatoes and onions, which were sent down the 
river, and in the other of tobacco, which was sent to New York 
und Europe. He testified that in each adventure the articles had 
been sold and the proceeds collected, and the result was a loss of 
twice the amount as charged in the account. The court held that 
the plaintiff could not recover on the pleading and evidence. 

The petition is radically defective. Counsel claims that these 
items can be recovered in action at law, but even if his claim was 
admitted, the petition must show the facts, must show the adven- 
ture; that the plaintiff has settled up all its concerns, and that 
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there has been a loss, and he should make the proper exhibits to 
sustain his claim. But the claim itself is erroneous. 

In Massachusetts, under the common-law system of pleadings, 
actions at law were systained to recover a proper proportion due 
from a partner after the partnership had been closed and its affairs 
settled without a mutual adjustment. (Williams v. Henshaw, 
11 Pick. 79.) But in Missouri we have steadily adhered to the 
rule that unless there has been a settlement between the parties, 
resort must be had to the equitable side of the court. No express 
promise is required, but there must be an agreement as to the 
claims, and a promise is implied from the obligation. The mat- 
ter is thus taken out of the partnership and it becomes a personal 
debt, without any further examination of the partnership accounts. 

We use the old terms ‘‘law” and ‘‘equity”’ from custom and con- 
venience, but only to indicate the different modes of trial and the 
kind of relief sought. It is always difficult, and it would be often 
impossible, for a jury to make a proper partnership settlement. 
Judge Richardson, in McKnight v. McCutcheon, 27 Mo. 436, 
particularly says: ‘*It was not the province of the jury to take 
an account and adjust the equities of the parties arising out of 
unsettled partnership transactions and to strike a balance, for the 
law has provided a more reliable and accurate mode of ascer- 
taining the rights of partners after dissolution.”” When a single 
item remains unadjusted it is held, in Byrd vy. Fox, 8 Mo. 574, 
and in Buckner v. Reis, 534 Mo. 357, that the rights of the parties 
could be settled by ordinary action, and it was also intimated in 
Bushnell v. Grimes, 46 Mo. 413, that after there had been a 
regular settlement by account and judgment, and it should appear 
that a few cash items had been withheld from settlement, and that 
their payment would close up everything, the court might entertain 
an action for the proper share without opening the settlement. In 
these exceptional cases there would be less inconvenience in a jury 
trial than in the usual proceeding, but cases like the present must 
be governed by the ordinary rule; the action should be for an 
account, and as the plaintiff kept all the accounts, the petition 
should contain an exhibit of the partnership transactions. (Pope 
v. Salsman, 35 Mo. 352.) 
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Counsel claim that the whole thing has been closed up, that all 
the accounts pertaining to the adventures are paid, and that there 
can be no necessity for readjustment in the ordinary way. But 
defendant may not admit the claim, and unless he does so the 
whole account must be overhauled. It is for that reason that jury 
issues are confined to cases where there has been a settlement 
between the parties, when the only inquiry is as to the result of 
that settlement, not its correctness. 

Judgment affirmed. The other judges concur. 





Ricuarp Lass e¢ al., Respondents, v. Louis EIsLEepen, 
Appellant. 


1. Forcible entry and detainer —Title cannot be settled in.—It is well settled 
that in actions of forcible entry and detainer, the title to the property cannot 
be inquired into. 

2. Administrator may make leases and sue in unlawful detainer — Heirs may 
join him in suit.— An administrator, under direction of courts having pro- 
bate jurisdiction, may make short leases of the real estate belonging to his 
decedent, and for proper cause may oust the tenant by action of forcible 
entry and detainer. And semble, that in such a suit the administrator and 
the heirs may be joined us plaintiffs. 

8. Practice, civil — Pleading — Improper joinder — Instruction.— The objec- 
tion that parties are improperly joined cannot be taken advantage of by 
instruction. 


Appeal from St. Louis Circuit Court. 
Fisher § Rowell, for appellant. 


A tenant, when sued for rent or unlawful detainer, may show 
that the title of his landlord has been extinguished or transferred, 
and that he has became the owner thereof. (Tayl. Land. & Ten., 
§§ 519, 629; Smith’s Land. & Ten. 296, note; 33 Mo. 105, 
292; 6 Wend. 670; 10 Humph. 49; 5 Pick. 124.) 


F. & L. Gottschalk, for respondents, cited Harris v. Turner, 
46 Mo. 439; McCartney’s Adm’r vy. Alderson, 45 Mo. 38 ; King 
v. St. Louis Gaslight Co., 34. Mo. 251; Beeler v. Cardwell, 33 
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Mo. 85; Gibson v. Tony, 29 Mo. 1383; Spalding v. Mayhill, 
27 Mo. 377; Krevitt v. Meyer, 24 Mo. 107; Warren v. Ritter, 
11 Mo. 354. 





ApaMs, Judge, delivered the opinion of the court. 


This was an action of unlawful detainer commenced before a 
justice of the peace, and taken by the defendant to the Circuit 
Court by certiorari. 

Frederick Lass died about the first of February, 1869, in pos- 
session of the premises, leaving as his heirs at law the plaintiffs, 
Robert, Mary and Richard Lass. Soon after his death the plain- 
tiff Gambs, being public administrator of St. Louis county, tuok 
charge of the estate of Frederick Lass, and took possession of 
the premises and leased them out for a month; and the defend- 
ant, without the consent of Gambs or the heirs, obtained posses- 
sion from Gambs’ tenant, and refusing on notice to surrender the 
possession, this suit was brought under the statute of forcible 
entry and unlawful detainer for the possession and rents and 
damages. 

On the trial the defendant offered to set up an outstanding 
title which he had bought, which the court rejected. He also 
objected by way of instruction, asked and refused, that this suit 
could not be maintained jointly by the administrator and heirs. 
There was a verdict and judgment in favor of the plaintiffs, 
which was affirmed at General Term, and the defendant has 
brought the case here by appeal. 

The law is well settled that in this proceeding the title to the 
premises in dispute cannot be inquired into. The defendant 
offered to prove that he held a title superior to the title held 
‘by Frederick Lass, under whom the plaintiffs claim. ‘This he 
had no right to do, and the evidence offered for that purpose was 
properly rejected. 

An administrator, under the direction of the Probate Court or 
courts having probate jurisdiction, can make short leases of the 
real estate belonging to his decedent; and if the tenant holds 
over, or surrenders the possession to a third party not entitled to 
it, the administrator may maintain unlawful detainer to regain 
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the possession and the unpaid rents. The complaint here is that 
the heirs also joined in the action. The possession of the admin- 
istrator is not adverse to the heirs; he holds possession for the 
benefit of the heirs and the estate. We cannot see that any 
injury could result to the defendant, in an action of unlawful 
detainer, by a joinder of the administrator and heirs as plaintiffs ; 
at all events the objection could not be raised by an instruction. 
If a person is joined as plaintiff in this kind of proceeding, who 
appears to have no interest, his name may be struck out on mo- 
tion, and in an ordinary action advantage may be taken of it by 
demurrer. 
Let the judgment be affirmed. The other judges concur. 





RicuarD Lass ef a/., Respondents, v. Bernarp N. STERNBERG 
ef al., Appellants. 


1. Deeds of trust — Sale under, nine months after death of owner — Construe 
tion of statute. — The statute forbidding the sale of property under a deed 
of trust within nine months from the death of the owner (Wagn. Stat. 94, 3 7) 
refers only to deeds of trust executed by the decedent, and not such as may 
have been executed by some prior owner on the same property. 

2. Deeds of trust — Trustee cannot purchase at sale — Is enti(led to be reim- 
bursed, when. — A trustee cannot buy for his own benefit at the trust sale, and 
his purchase at such sale will inure in equity to the use of the beneficiaries. 
He has, however, the right to be reimbursed to the full amount of what he 
has expended for the property. When the beneficiaries do this they are enti- 
tled to the benefit of the purchase, 


Appeal from St. Louis Circuit Court. 
Fisher & Rowell, for appellants. 


Finkelnburg § Rassieur, for Eisleben. 


F. & L. Gottschalk, for respondents. 


ApaAMs, Judge, delivered the opinion of the court. 


The plaintiffs, as the sole heirs at law of Frederick Lass, 
deceased, who died in 1869, brought this suit to redeem a lot in 
the city of St. Louis, which belonged to their ancestor, and which, 
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after his death and within nine months, was sold under a deed of 
trust existing upon the lot when the ancestor bought the same. 
The deed of trust under which it was sold was not executed by 
Lass, but by the prior owner. Lass, after he became the owner, 
executed to the defendant Sternberg, as trustee, a deed of trust 
to secure a debt of $350 to F. A. Meysenberg. At the sale under 
the first deed of trust, Sternberg became the purchaser, and soon 
after conveyed the property to his co-defendant, Eisleben, and 
this suit was brought to redeem the property by paying the amount 
Sternberg paid for the property and also the amount due to Mey- 
senberg. Meysenberg, it seems, was not made a party to the suit. 

The case was tried upon an agreed state of facts which are 
substantially as above detailed. ‘The court rendered a decree in 
favor of the plaintiffs’ vesting the title in them on the payment 
of the amount Sternberg paid for the property. 

It is contended that the sale under the prior deed of trust was 
not valid because the ancestor of the plaintiffs had not been dead 
nine months before the sale. To warrant this conclusion, section T 
of article 1, title Administration (Wagn. Stat. 94), is relied on. 
That section reads: ‘‘If any person, having given a deed of trust 
or mortgage with power of sale, die, no sale shall take place under 
such deed of trust or mortgage within nine months after the death 
of such person.”? This section was first enacted in 1847, and was 
embraced in the revision of 1855 and continued in the General 
Statutes or revision of 1865. The language of this section is too 
plain to admit of doubt as to its proper construction. It refers 
alone to the deeds of trust executed by the person who dies, and 
not to such as may have been executed by other parties on the 
same property. ‘There has been no adjudicated case arising on 
this section that I am aware of; but the history of the country 
will show that the construction has been to apply it to deeds of 
trust and mortgages witlf powers of sale, given by the party who 
dies, and not to such deeds as may have been given by others. 
My judgment, therefore, is that the sale under the first deed was 
not invalid because it was made before the nine months expired 
after the death of the plaintiff’s ancestor. 

But Sternberg, who bought under the first deed of trust, was 
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the trustee in the deed of trust given by the plaintiff’s ancestor. 
Holding this fiduciary relation to the creditor as well as the debtor, 
he could not buy for his own benefit, and his purchase inured in 
equity to the use of the beneficiaries. This doctrine is too well 
established in this State and elsewhere to need illustration or argu- 
ment. He has the right to be reimbursed to the full amount 
of what he expended for the property. When the beneficiaries do 
this, they are entitled to the benefits of the purchase. (See 
Thornton v. Irwin e¢ a/., 43 Mo. 153; Rea e¢ al. v. Copeland, 
47 Mo. 83; Torry v. Bank of New Orleans, 9 Paige Ch. 663; 
Sto. Eq., § 1211; 1 Wh. & Tud. Cas. in Eq. 208.) 

In this case it will be observed that the creditor in the last deed 
of trust is not made a party to this suit. He cannot be affected 
by the judgment. Unless his debt be paid it will still remain a 
lien on the property in the hands of the plaintiffs. Under this 
view the judgment must be affirmed. The other judges concur. 





Peter J. CoueHLin, Respondent, v. Herman A. Harussier, 
EXxEcuTOR OF JOHN Driion, Appellant. 


1. Witnesses — Retrial — Evidence of parties preserved in bill of exceptions 
— Competency of survivor as witness at second trial.— Where the testimony 
of both parties, given at the first trial of a cause, is preserved in a bill of 
exceptions, the minutes of the testimony of either party so recorded may be 
given in evidence at the second trial, in casé of his death in the mean time; 
consequently the surviving party may then testify, although the counsel for 
the deceased party refuses to put in evidence the minutes of his former depo- 
sition. The object and spirit of the statute (Wagn. Stat. 1372-3, 2 1) is to 
place parties upon an equality, so that one shall not be permitted to testify to 
transactions cognizant to both, when the other can no longer be heard. But 
the surviving party should, at his second examination, be interrogated, upon 
his own side, only upon the points embraced in*his former testimony ; and if 
he gave a different version of any of them, his testimony should so far be 
ruled out. And the burden of showing the agreement between the testimony 
given at the first and that rendered at the second trial, in order to demon- 
strate its competency, rests on the party offering himself as a witness. 

2. Evidence — Objections to, ete.—When objections to evidence are made, the 
reasons for making them should be distinctly stated, and no other reasons can 
be urged on error or appeal. 
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Appeal from St. Louis Circuit Court. 


Krum & Patrick, for appellant. 


The deposition of plaintiff cannot be admitted on the theory 
that the preservation of Dillon’s testimony in a bill of exceptions, 
signed after a former trial, has rendered the deposition competent 
evidence. It is not claimed or pretended that the testimony given 
by the plaintiff at the first trial is the same as that contained 
in his deposition. As a matter of fact it was widely different. 
Hence, if the court is to go outside of the statute for a theory 
upon which to admit this deposition, there must be wanting the 
only reason for enlarging the spirit of the statute. The parties 
would not stand in the same position ; Dillon testified after having 
heard the oral testimony of respondent. Had the deposition been 
read at the first trial, his own evidence might have been materially 
different from that preserved in the bill of exceptions as having 
been given by him. 


Bakewell §& Farish, for respondent, relied upon Parsons v. 
Parsons, 45 Mo. 265, and Stanton v. Ryan, 41 Mo. 510. 


Buss, Judge, delivered the opinion of the court. 


There were two trials below, and before the first trial, the plain- 
tiff being a non-resident, his deposition had been taken; but he 
was present and testified at the trial, as did also defendant’s 
testator, then living. The testimony of both was preserved in a 
bill of exceptions. Dillon died before the second trial, and at 
the trial the court admitted in evidence the deposition of plaintiff, 
upon the ground that Dillon’s former testimony, having been so 
preserved, might be read. Defendant, however, refused to read 
it, and assigns for error the admission of the plaintiff’s deposition. 

Evidence of the former testimony of Dillon was #dmissible, 
and the minutes of it, if correct, could have been read. (Parsons 
v. Parsons, 45 Mo. 265; 1 Greenl., § 163 ef seg.) In that case 
the plaintiff could have testified, unless the object and spirit of the 
statute be made to yield to its letter. But if defendant refuses 
to offer them, may the plaintiff still be a witness? It cannot be 
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doubted that if both parties had died, and a record of their testi- 
mony had been preserved, it might at the second trial have been 
offered on either side. Is it reasonable to put the plaintiff in a 
worse condition than his administrator would be in? If he had 
also died, his former testimony could have been proved as well as 
that of his opponent, and the only reason why it cannot be now 
is because he is living and the best evidence is required. 

As has been so often stated, the object and spirit of the statute 
is to place parties upon an equality, so that one party shall not be 
permitted to testify to transactions cognizant to both, when the 
other can no longer be heard. This is one of the grounds of 
objection now made; for the deposition, it is said, may differ 
from the plaintiff’s former testimony, and hence is not met by 
that of decedent. If the deposition had been given in evidence 
at the first trial, so as to be met by the opposite party, this objec- 
tion to its introduction after his death would not lie; but if it 
covers different points, or materially varies from the testimony that 
was before given, the objection, if made upon that ground, would 
have been a sound one. In the present case there could have 
been no difficulty in determining this matter ; but if the party had 
again appeared upon the witness stand it might have created some 
embarrassment. Keeping in view, however, the rule here indi- 
cated, he should be interrogated upon his own side only upon the 
points embraced in his former testimony, and if he gave a different 
version of any of them, his testimony should so far be ruled out. 
But it is important to determine upon whom the burden should be 
imposed of showing this agreement or variance. It would seem 
that it should rest upon the party offering himself as a witness ; 
for being cut off by the letter of the statute, he should show that 
its spirit would be preserved by receiving his testimony. In other 
words, he should show the facts that entitled him to be sworn. 
Having done this, his testimony should be received. 

The object of judicial investigation is the truth, and the tend- 
ency of modern ruling is, under reasonable rules, to exclude 
nothing that can throw light upon the transaction. Statutes and 
rules are interpreted to this end, and it would be in the interest of 
concealment to shut out upon the second trial the testimony of the 
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plaintiff, merely because the defendant refuses to offer that of his 
testator. The ground upon which defendant objected to the 
deposition was the fact that it related to transactions during the 
life of Dillon, and not that the foundation before indicated had 
not been laid. The ground of objection urged was, as we have 
seen, insufficient ; and it has always been held that when objec- 
tions to evidence are made, the reason for making them should be 
distinctly stated, and that no other reason can be urged upon error 
or appeal. (Robinson v. American Ins. Co., 33 Mo. 230.) 

The court committed no error in overruling the objection as 
made, and the judgment will be affirmed. The other judges 
concur. 





THe State oF Missouri, Respondent, v. GzorGE MILLER, 
Appellant. 


1. Constitution—Contract, impairing obligation of — Missouri State lottery— 
Right to sell tickets, continued how long.—The transfer of the Missouri State 
lottery to Gregory in June, 1842, constituted a valid contract which could 
not be impaired by the act of December, 1842, prohibiting the sale of lottery 
tickets in this State. And the right to sell the lottery tickets did not cease 
when the total net profits of the concern amounted to $15,000—the sum 
authorized by the act of January, 1833, to be raised for the railroad to New 
Franklin — but continued until the last installment due for the use of the 
town of New Franklin had become due and payable. 

2. Constitution — Contracts, acts impairing obligation of.—Where a contract, 
when made, is valid by the laws of the State as then expounded by the de- 
partments of government and administered in its courts of justice, its validity 
and obligation cannot be impaired by any subsequent constitutional ordi 
nance or act of the Legislature, or decision of its courts, altering the 
construction of the law. 


Appeal from St. Louis Court of Criminal Correction. 


For the particulars of the contract with Gregory referred to in 
the decision, see State v. Morrow, 26 Mo. 135. 


R. E. Rombauer, for appellant. 


The interpretation of the law, and the contract under the law, 
by repeated adjudications of the court of last resort in this State, 


furnished a rule of property on which the defendant in this case 
9—VOL. L. 
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had every reason to rely. (Ohio Life Ins. & Trust Co. v. Debolt, 
16 How. 432; Gelpcke v. City of Dubuque, 1 Wall. 206; see also 
Dodge v. Woolsey, 18 How. 331, 360.) 

This case falls within the principle of the case of The State v. 
Hawthorn, 9 Mo. 389. The terms employed in transferring the 
lottery of New Franklin are the same as those used in the contract 
in the case of Hawthorn just mentioned, and no point was made 
on them in that case. The judgment there stands on the assump- 
tion that the contract was a legal one. (State v. Morrow, 26 
Mo. 142.) 

The object of the contract made between the town of New 
Franklin and Walter Gregory, was to raise $15,000 to the trus- 
tees of the town and not to Gray and Eichholz, or Gregory. For 
that reason it is provided that all moneys paid by Gray and Eich- 
holz to the trustees (and not all money raised by them by the 
lottery, above expenses) shall be credited to Gregory as part of 
the $15,000 to be by him paid to the trustees. For that reason it 
is provided that Gregory was to pay toward the same amount 
(the amount of $15,000) $250 on the Ist day of January, 1843, 
$250 on the Ist day of June, 1843, and so on, paying the said 
sum of $250 semi-annually until the aforesaid sum of $15,000 
is fully raised to the said parties of the first part (the trustees 
of the town of New Franklin). Can counsel for the State point 
out any mode by which, under this clause, the sum of $15,000 
could have been raised to the trustees of New Franklin except 
by continuing the semi-annual payments of $250 until their 
aggregate, with the amount previously received from Gray and 
Eichholz, amounted to the sum of $15,000? If they can, they 
certainly have not attempted to do so. 

If. The Court of Criminal Correction holds that the franchise 
ceases when the proceeds, after deducting expenses, amount to 
the sum authorized to be raised. This is simply a decision that 
Gregory was not acting under a contract, but was a mere agent 
of the New Franklin board of trustees, and practically it overrules 
the two cases decided by this court. 

Ill. The only difference between the present case and the two 
other cases is that in the latter an act of the Legislature prohib- 
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ited the sale of lotteries, and now that prohibition is made in the 
new State constitution. The convention could no more pass a 
law or constitutional provision impairing the obligation of con- 
tracts than the Legislature. (Cummings v. The State of Mis- 
souri, 4 Wall. 277; French v. Tumlin, 10 Am. Law Reg., N.S8., 
641; Cohen v. Virginia, 6 Wheat. 414; McNeely v. Gregory, 
10 Am. Law Reg., N. S., 647, note.) 


Krum & Patrick, with John M. Krum, for respondent. 


1. The right of the trustees of New Franklin to raise money 
by lottery was limited by law, and the governor’s proclamation to 
a right to raise by lottery a sum not exceeding $15,000. 

2. When making the contract of 1842, they (the trustees) 
could assign to Gregory no greater right to raise money by lot- 
tery than they themselves possessed. 

8. By the terms of the contract of 1842, said trustees do not 
profess, nor did they intend to convey, any other power to raise 
money by lottery than they themselves possessed. 

4. Therefore, Gregory took, under said contract, only a power 
to raise the sum of $15,000. 

5. As that sum, after deducting all costs, is admitted to have 
been raised, the lottery power under said contract, acts and proc- 
lamation is exhausted by its own limitation, viz: by the raising 
of the amount authorized to be raised by said power. 

6. But if it could be held, from a legal and just construction 
of the terms of the contract of 1842, that the said trustees 
intended to violate their duty and convey to Gregory a differ- 
ent right to raise money by lottery from what they themselves 
possessed, the contract must stand as wholly void, and no rights 
can be taken under it. ) 

7. The act of 1855 could not validate the contract, because 
to enable it to do so would require that it should be given a ret- 
rospective operation, and to give it such operation would make it 
violate the constitution of the State. 

8. Therefore, if said contract was void in 1842, it is void now. 

9. In the event that the New Franklin lottery grant was 
exhausted prior to the offense specified in this information, the 
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defendant stands before the general law against lotteries in the 
same position as any vendor of lottery tickets who did not set up 
a pretense of any immunity. 

10. In the event that the contract of 1842 was void, and was 
not validated by the law of 1855, the defendant occupies the posi- 
tion of any other violator of law who sells lottery tickets in this 
State. 


Waaner, Judge, delivered the opinion of the court. 


The appellant was convicted in the Court of Criminal Cor- 
rection for selling lottery tickets in the Missouri State Lottery, 
for the benefit of the town of New Franklin, and he brings his“ 
case here for review by appeal. It is insisted by his counsel that 
according to the prior adjudications of this court the matter is 
conclusively settled, and that all further inquiry is precluded. 
The real question here presented has been passed upon by this 
court in three several decisions (State v. Hawthorn, 9 Mo. 389: 
State v. Morrow, 12 Mo. 279; State v. Morrow, 26 Mo. 131). 

Hawthorn’s case was decided upon the act authorizing a sum of 
money to be raised by lottery, to be given to the Sisters of Charity 
in St. Louis, for the use of the hospital over which they had the 
control and management. ‘lhe amount to be raised and the 
manner of making payments were different from the provisions 
contained in the act in reference to the town of New Franklin, 
but in all other respects they were precisely the same. Therefore, 
when indictments were found against Morrow for selling tickets 
by authority of the last named act, it was held that the decision 
in Hawthorn’s case was controlling authority, and that the expo- 
sition of the law in respect to the St. Louis Hospital was equally 
upplicable to the act in regard to the town of New Franklin. The 
transfer of the lottery scheme to Gregory by the commissioners 
constituted a valid contract, which could not be impaired either by 
the Legislature or by a constitutional convention. 

But a point is now raised as to the interpretation of the con- 
tract, which, it is contended, was not made in the cases heretofore 
decided. It is this: that when the sum of $15,000 was raised 
by the managers, then the law had accomplished its object and 
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their functions were exhausted, without regard to the question 
whether the time had come to pay the money over in installments 
for the use of the town, according to the terms of the contract; in 
other words, that the franchise ceased when the proceeds, after 
deducting expenses, amounted to the sum authorized to be raised. 
It is admicted that more than that sum has been raised by the 
managers, and that the semi-annual installments have been 
promptly paid as they fell due, but the whole amount has not 
been paid, as the time has not yet arrived when it is all dué. It 
is obvious that this construction of the contract, as contended for, 
cannot be reconciled with the construction given to the hospital 
lottery contract in the Hawthorn case, and which, as before said, 
is precisely the same as the New Franklin contract, except only in 
the amount of money to be raised and the character of the pay- 
ments. It is there expressly said by the court: ‘* The right to 
sell the tickets was transferred to Gregory unéz/ that portion of 
the proceeds of the sale which belonged to the hospital should 
amount to the sum authorized to be raised by the act.”? 

It makes no difference that the point was not directly alluded to 
by counsel in Morrow’s cases; for the court, in both instances, 
summarily disposed of the matter by declaring that the judgment 
in Hawthorn’s case was conclusive of the whole question, and that 
the cases were identical and parallel throughout. These cases 
furnished a rule of property, and the appellant, when he suc- 
ceeded to the interest of Gregory, could confidently rely upon 
them for the protection of his rights. 

Where a contract, when made, is valid by the laws of the State 
as then expounded by the departments of the government and 
administered in its courts of justice, its validity and obligation 
cannot be impaired by any subsequent constitutional ordinance or 
act of the Legislature, or decision of its courts, altering the con- 
struction of the law. 

The establishment and continuance of a lottery is doubtless an 
evil, but its abolishment by throwing down the legal barriers which 
have been built up for the protection of the citizen and his prop- 
erty would be a still greater evil. 

We think that every question presented in this case was settled 
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in the cases before referred to, and the result is that the judg- 
ment must be reversed and the defendant discharged. Judge 
Bliss concurs. Judge Adams was not on the bench when this 
cause was argued. 





Tue State or Missourt ez re/. Joun L. Laturop, Plaintiff in 
Error, v. Joann D. Dow.ine ef al., Defendants in Error. 


1. Certiorari— Taz assessments, appeals from.—The action of the board of 
appeals from tax assessments is judicial in its nature, and certioraré is the 
proper mode of reviewing its proceedings. 

2. Revenue — Void assessment — Certiorari.— The fact that an assessor had no 
jurisdiction, and that his assessment was void, while it would render the col- 
lector personally liable, will not prevent a review of his proceedings by 
certiorari. 

3. Taxation, bank shares subject to.—The State tax should be assessed directly 
against the shares of the stockholders in national banks. (Lionberger v 
Rowse, 43 Mo. 67; First National Bank v. Meredith, 44 Mo. 500, affirmed.) 

4 Certiorari, object of, ete.—The writ of certiorari is issued to bring up for 
review the record of the proceedings complained of, and is not a citation to 
appear and justify the action of the tribunal, as though a judgment were to 
be rendered against its members. 

5. Revenue—Assessors’ board of appeals not called on to justify levy.—If com- 
plaint is made of the object for which taxes are to be collected, it should be by 
a proceeding against the authority which creates the debt or makes the levy. 

The assessors’ board of appeals cannot be called upon to justify a levy. 


Error to Hannibal Court of Common Pleas. 


James Carr, for plaintiff in error. 


There was no appeal, or other mode of review, of the assess- 
ment made under the authority of the city of Hannibal, com- 
plained of in this case. Hence the issuing of a writ of certiorari 
was the proper remedy to test the jurisdiction and authority of the 
assessor for making said assessment, and of the city council for 
passing the ordinances levying the taxes complained of. (The 
People, etc., v. Beardsley, etc., 52 Barb. 105; The People, etc., 
v. Comm’rs of Taxes, 23 N.Y. 224; The People, etc., v. Com- 
missioners, id. 192; 2 Black, 635; Snoddy v. Pettis County, 45 
Mo. 361; Hann. & St. Jo. R.R. Co. v. Martin, 27 Mo. 317.) 
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G. H. Shields, for defendant in error. 


The petition of the plaintiff in error avers and the writ shows a 
state of facts which, if true—to-wit: that the tax was unconstitu- 
tional and erroneous— would have subjected the tax collector to 
an action for damages in the event he levied on relator’s prop- 
erty. The fault is not in an improper assessment, or irregular or 
illegal assessment for other reasons, but an absolutely void assess- 
ment. If true, the relator had an adequate remedy at law. (State 
v. Shacklett, 37 Mo. 283; 30 Mo. 550.) 

This position does not conflict with the later cases. in the court 
where certiorari has been used or recommended (47 Mo. 462; 
id. 594), for in these cases the question was as to the erroneous- 
ness of the amount. Again, this distinction is made in the case 
of Glasgow v. Rowse, 43 Mo. 479, and the court holds that if the 
law under which the proceedings were had be not unconstitutional, 
an action of trespass would not lie against the collector ; although 
certiorart might lie to correct an erroneous assessment, it would 
not lie to correct a void assessment. Certiorari will not lie 
where there is another adequate remedy. See cases cited above. 
(People ex re/. Onderdonk v. Supervisors, 1 Hill, N. ¥., 195.) 

The writ being a discretionary writ, and liable to be abused, 
should be ordered only in necessary cases. The New York au- 
thorities condemn its indiscriminate use, and especially in cases 
like the one at bar. (People v. Mayor, 2 Hill, 9; In matter of 
Mt. Morris Square, 2 Hill, 14-29.) The writ is multifarious in 
this: it commands the defendants, as city council, to return by 
what warrant they confirmed the assessment. It will not lie to a 
legislative body. (People v. Board of Health, 20 How. 458 ; 
Starr v. Trustees of Rochester, 6 Wend. 564; 23 Wend. 277.) 

The right of the city, under State authority, to tax national 
State bank stocks, or the shares listed with other personal prop- 
erty of the individual shareholders as part of his personal prop- 
erty, is settled by the Supreme Court of the United States (3 Wall. 
573; Van Allen v: Assessor, 4 Wall. 559; zd. 244), and was 
fully and ably discussed by this court and decided in Lionberger 
v. Rowse, 43 Mo. 67, and authorities cited. 
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Buss, Judge, delivered the opinion of the court. 


A writ of certiorari was issued to defendant, as a board of 
appeals from the assessment of taxes by the assessor of the city 
of Hannibal, which was finally quashed, and the following points 
were made at the hearing : 

1. It was urged that the court had no jurisdiction by this writ 
over the proceedings sought to be reviewed. The action of the 
board of appeals is judicial in its nature, and this is the proper 
mode of reviewing its proceedings. (Lee’s Adm’r v. St. Louis 
County Court, 47 Mo. 594.) 

2. The object of the proceeding was to test the legality of an 
assessment upon the relator’s shares in the First National Bank 
of Hannibal, and it was also urged that if the shares were 
exempt from taxation, as claimed by relator, the proceedings 
were void, and the collector would be personally liable ; and thus, 
there being another remedy, this writ would not lie. But the 
leading object of the writ is to keep inferior judicatories within 
the bounds of their jurisdiction. Says Savage, J., in Starr v. 
Trustees, etc., 6 Wend. 567: ‘‘ It may be said that these plaintiffs 
have their remedy by action, therefore certiorari will not lie. 
Where there is no jurisdiction there is a remedy by action, but 
that does not deprive this court of jurisdiction, nor prevent a 
party injured from pursuing this remedy.” (See also State v. 
Thompson, 2. N.H. 236; Ex parte Hay, 10 Pick. 358 ; State 
v. Pownal, 10 Me. 24; Williamson v. Carman, 1 Gill & J. 184.) 

8. The relator’s property was held to be subject to taxation, 
and that this holding was correct is no longer an open question. 
(Lionberger v. Rowse, 43 Mo. 67 ; First National Bank v. Mere- 
dith, 44 Mo. 500.) 

4. The petition for the writ charges that a portion of the city 
tax was levied to pay interest upon bonds issued for the construc- 
tion of a railroad to Naples, Illinois, an enterprise in which the 
city had no right to engage, and asks that respondents be required 
to show by what warrant and authority taxes were assessed for 
that purpose. Instead of sending up a transcript of the assess- 
ment and of the record of their proceedings upon appeal, they 
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make a long award like a return to an alternative writ of manda- 
mus or guo warranto, and allege among other things that the 
tax was assessed by virtue of an ordinance of the city, duly 
authorized, etc. ; and the relator complains of this return as not 
showing a lawful authority for this special tax. 

Both parties seem to have mistaken the office of the writ and 
the practice under it. It is issued to bring up for review the 
record of the proceedings complained of, and is not a citation to 
appear and justify the action of the tribunal, as though a judg- 
ment was to be rendered against its members. We are not 
advised in this case whether there was anything before the board 
of assessors showing for what the city debt was contracted, or 
whether the relator applied to them to abate or reduce his tax for 
the reason named. Ordinarily, in reviewing tax assessments, we 
pass upon the question whether the property is liable, either at all 
or in the manner assessed ; and if complaint is made of the object 
for which the taxes are to be collected, it should be by « pro- 
ceeding against the authority which creates the debt or makes the 
levy. Ido not, however, mean to say that the purpose for which 
the tax is to be collected may not be considered in reviewing the 
action of the board of appeals, if shown by the tax list or by the 
record of their proceedings ; but the board cannot be called upon 
to justify the levy. 

The question, then, of the right of the city of Hannibal to sub- 
scribe to stock in the railroad spoken of, was not raised by the 
record, and the court committed no error in refusing to consider it. 

There being sufficient ground for quashing the writ, the judg- 
ment below will be affirmed. The other judges concur. 





Jacop J. Lercner ef al., Appellants, v. Jutta A. LeTcHER 
et al., Respondents. 


1, Contract — Written agreement not varied by parol, when— Evidence of a 
parol agreement is not made inadmissible as varying the terms of a written 
contract, where that portion of the instrument bearing upon the subject- 
matter of the purol agreement had been purposely erased by the parties. 
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Appeal from St. Louis Circuit Court. 
J. M. Straat, for appellants. 
Crews, Worth § Laurie, for respondents. 


Buss, Judge, delivered the opinion of the court. 


This was a suit ih partition, and a controversy arises in regard 
to the taxation of attorney’s fees. After the case had been some 
time in court, the parties came to an arrangment for the division 
of the property, and the agreement was drawn by Mr. Straat, one 
of the counsel. The four items of this agreement contained a 
proviso that the attorney’s fees should ‘‘ be paid pro raéa by the 
parties to the suit.”” The other parties refused to agree to this, 
and it was erased and the agreement signed by counsel. Imme- 
diately Mr. Crews, one of the counsel, appended a memorandum 
signed by himself alone, as follows: ‘‘ Mr. Straat agrees to look 
to his client, Jacob J. Letcher, only, for fees in this case,” and 
dated it May 12,1870. On the 18th the compromise agreement 
was filed and the proceedings in partition were consummated. 
On the 8th day of April, 1871, the court, on motion of Straat, 
allowed him $1,000 counsel fee, and taxed it us costs; but on the 
18th this order of allowance was vacated on motion to retax by 
Crews, on behalf of some of the other parties, and the action of 
the court in so retaxing the costs is brought before us for review. 

Mr. Crews testified that the agreement was expressed by parol 
that Straat was to look to his own client for his fees, and that 
the minute made by him was strictly in accordance with that 
agreement. Mr. Straat does not deny this, but claims that he 
is not bound by it, inasmuch as it was not introduced into the 
writing, and that it was made between the attorneys. 

The fact that it was not included in the writing will not avail 
him, inasmuch as the writing, after the erasures, contains noth- 
ing upon the subject. It is not, therefore, varied or contradicted 
by a parol agreement, but the compromise as to the division of 
the property was complete of itself, without any provision as to 
the costs and expenses. Nor does it matter that this arrangement 
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was made by the attorneys. So far as the record shows, the whole 
arrangement was their work, and their authority as to the details 
must be assumed. But even if it were necessary to show the assent 
of the client in order to bind him, it is not necessary in this case, 
for the agreement does not purport to bind the client, but only the 
attorneys who made it. 

There is no error in the judgment of the court retaxing the 
costs, und it will be affirmed. The other judges concur. 





MicHakt Burns, Respondent, v. THE BELLEFONTAINE RaILWAY 
Company oF St. Louis, Appellant. 


1. Damages — Negligence — Street car — Passenger — Front platform. — At 
common law, the fact that a street railway passenger voluntarily puts himself 
on the front platform of the car, when there is room inside, will not absolve 
the company from liability for injuries there received by him. 


-Zppeal from St. Louis Circuit Court. 
Krum & Patrick, for appellant. 


Bakewell §& Farish, for respondent. 


The liabilities of the company attach, though the passenger was 
riding on a free ticket. (1 Redf. 184, § 176.) 


ApaMs, Judge, delivered the opinion of the court. 


The plaintiff recovered a judgment for damages growing out of 
injuries to. plaintiff in getting off the front part of one of its cars. 
There seems to have been some defect in the brakes, so that in 
going down a steep grade the cars could not be stopped by the 
use of the brakes, and the defendant was seriously injured in 
trying to save himself by getting off the car. He was on the car 
_X as a free passenger, and when he entered the car he passed through 
jt and stood with the driver, without any objection from him, on 
the front platform. When the horses commenced running, the 
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driver jumped off to stop them, and the plaintiff took the reins 
and endeavored to stop the car by using the brake, but to no 
purpose. 

Instructions were asked and given in behalf of both parties on 
the question of negligence and defect in the car, and contributive 
negligence of plaintiff. ‘These instructions, to my mind, pre- 
sented the case fairly to the jury. 

The only material question is whether, as a matter of law, the 
fact that the plaintiff voluntarily put himself on the front plat- 
form, when there was room inside the car, absolved the defendant 
from liability. This question is presented by the refused instruc- * 
tions asked by the defendant. ( The question of negligence is for a 
jury to decide from the facts and circumstances detailed in evi- 
dence. Whether the front platform was a more dangerous place 
than inside the car, is not a question of law, but of fact for a 
jury. If it be conceded that the front platform was more dan- 
gerous, yet the plaintiff was there without any objection by the 
defendant or its agent. The defendant had the right to carry 
passengers on the platform, and passengers might stand there by 
the consent of defendant’s agent. In this case there was no 
objection at all by defendant’s agent to the plaintiff standing on 
the platform. 

In the case of McKeon v. Citizens’ Railway Co., 42 Mo. 79, a 
special act of the Legislature entitled ‘* An act concerning street 
railroads in the city of St. Louis,” approved January 16, 1860, 
was set up as a defense in the answer and relied on as exempting 
the railroad company from liability. This act provided that 
‘*said railroad companies shall not be liable for injuries occa- 
sioned by the getting off or on the cars at the front or forward end 
of the car.”? Under this act, if the party complaining received 
the injury by getting on or off at the front end, then, as a matter 
of law, under this act he was prevented from recovering. This 
railway company is not one of the street railroads referred to in 
that act, and isenot protected by its provisions. The defendant 
does not plead exemption by virtue of this act or any other act of 
the Legislature, but looks to the common law as affording the 
same protection, and asks the court to declare, us a matter of 
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law, that contributive negligence on the part of the plaintiff is to ) Ne 
be presumed from his getting off at the front end of the car. . 
This is not the law as applicable to this case. 

Let the judgment be affirmed. The other judges concur. 





AppIson TINSLEY ef al., Defendants in Error, v. Josepn W. 
SAVAGE, GARNISHEE OF MERCHANTS’ AND MANUFACTURERS’ 
INSURANCE CoMPANY, Plaintiff in Error. 


1. Garnishment on execution not a new suit.—Summons may issue directly 
against a garnishee on execution, residing in any county in the State, without 
suing out process as in case of an original suit. Garnishment is one of the 
modes pointed out by the statute by which the writ is executed. It is nota 
new suit, but an incident or auxiliary of the judgment, and a means of 
obtaining satisfaction of the same by reaching the defendant’s credits. 


Error to St. Louis Circuit Court. 
John 4. Kellar and Seneca MW. Taylor, for plaintiff in error. 
Jos. T. Tatum, for defendants in error. 


Waaner, Judge, delivered the opinion of the court. 


Plaintiffs obtained judgment in the St. Louis Circuit Court 
against the Merchants’ and Manufacturers’ Insurance Company, 
and an alias execution was issued out of the clerk’s office, 
directed to the sheriff of St. Charles county ; and the sheriff, 
acting under orders from the plaintiffs’? attorney, summoned 
Savage, the defendant, who was a resident of the latter county, 
as a garnishee. Savage appeared in the St. Louis Circuit Court, 
and moved to quash the proceeding on the ground that the court 
had no jurisdiction over him. This motion was sustained at_ 
Special Term, but the court at General Term reversed the judg- 
ment and remanded the cause for further action, and the defend- 
ant prosecuted his writ of error. 

It is now contended for the plaintiff in error that the garnish- 
ment was the beginning of a new suit, and that jurisdiction could 
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only be acquired over the parties by pursuing the mode pointed 
out in the statute concerning the place where suits are to be 
brought. (Wagn. Stat. 1005.) But this is an entire mistake, 
and the universal practice has been to the contrary. Executions 
issued upon any judgment, order or decree rendered in any court 
of record, may be directed to and executed in any county in this 
State. (Wagn. Stat. 602, § 5.) And any person, upon the 
direction of the plaintiff or his attorney, may be summoned as a 
garnishee in such execution. (Jd. 664, § 1.) 

Garnishment is one of the modes pointed out by the statute by 
which the writ is executed, and it is not a new suit, but an inci- 
dent or an auxiliary of the judgment, and a means of obtaining 
satisfaction of the same by reaching the defendant’s credits. The 
garnishee must make his answer in the court whence the execu- 
tion issues, as it alone has exclusive control over its process. 

The other judges concurring, the judgment will be affirmed. 





Ezexret Savuuspory, Plaintiff in Error, v. Augustus W. ALEx- 
ANDER, Defendant in Error. 


1. Practice, civil —Indebitatus assumpsit — Motion in arrest, when proper.— 
A petition which sets forth that defendant owes plaintiff a given sum for work 
done and cash lent, is informal and defective; but where defendants answer 
over, without demurrer or motion, tendering an issue of fact on the allega- 
tions, and the case proceeds to trial and verdict, it is too late afterwards to 
move in arrest on the ground that the petition showed no cause of action. 
Such motion should be entertained only in case of substantial omissions, and 
not in case of those which are merely informal. The latter are supplied by 
intendment, and will be presumed after verdict to be proved. 


Error to St. Louis Circuit Court. 


Bowman & Smith, for plaintiff in error. 


I. The petition is sufficient to sustain the judgment. (See 
Wing v. Campbell, 15 Mo. 276; Gramp v. Dunnivant, 23 Mo. 
254.) 

II. The answer of the defendant explicitly sets forth the thing 
alleged to have been omitted in the petition, and the reply of the 
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plaintiff admits it, and the court will examine the whole pleadings 
to see what issues are made by them. (Kercheval v. King eé a/., 
44 Mo. 401.) 

III. Although a pleading be defective, yet after judgment, if 
it appear that the verdict could not have been rendered without 
proof of the matters omitted in the pleadings, the defect will be 
cured by verdict, and judgment will be arrested. For it is a well 
settled principle that if the issue joined be such as necessarily 
requires, on the trial, proof of the facts defectively or imperfectly 
stated or omitted, and without which it is not to be presumed that 
either the judge would direct or the jury would have given the 
verdict, such defect or omission is cured by the verdict. (Pangh- 
burn v. Ramsey, 11 Johns. 141; 2 Johns. 550; 7 Mo. 314; 8 
Mo. 512; 33 Mo. 386; 36 Mo. 35; 39 Mo. 287; Wagn. Stat. 
1036, art. vit, § 19, subd. 9.) 


E. C. Kehr, for defendant in error. 


I. A petition which does not show a cause of action by its 
averments, without reference to exhibits filed, is bad upon demur- 
rer or on motion in arrest. (Langford v. Sanger, 40 Mo. 160; 
Bowling v. McFarland, 38 Mo. 465; State, etc., v. Martin, zd. 
489; Wells v. Pacific R.R., 35 Mo. 164; Frazer v. Roberts, 
82 Mo. 457; Kercheval v. King, 44 Mo. 401; Welch v. Bryan, 
28 Mo. 30; Moore v. Platte County, 8 Mo. 467.) 

Il. In Gramp v. Dunnivant, 23 Mo. 254, the petition alleged 
that the work was done and materials found for the defendant. 
In the case at bar, ‘‘for the defendant” is left out. The peti- 
tion, moreover, in Gramp v. Dunnivant was upheld because it 
was in accordance with the forms accompanying the practice act 
of 1849. Those forms no longer have the sanction of legislative 
enactment, as was decided in Bowling v. McFarland, 388 Mo. 465. 

Ill. The plaintiff can derive no aid from the answer or reply. 
Is the petition sufficient? is the only question. 


Buss, Judge, delivered the opinion of the court. 


The petition, after the title and venue, commences as follows: 
‘¢ Plaintiff states that defendant owes him $317 for work done 











144 ST. LOUIS. 





Saulsbury v. Alexander. 





and cash lent, the particulars of which appear from the following 
account ;”’ then follows the account, and the pleading concludes 
with a sfatement of the balance due, and asks judgment. There 
was no demurrer or motion, but defendant answered that the work 
was done by the plaintiff for him as a builder, but in an unskillful 
and unworkmanlike manner, and that he had already been paid 
more than it was worth. ‘The case was tried by a jury, who gave a 
verdict for $200, and judgment was arrested on defendant’s 
motion because the petition did not show a cause of action. In 
this I think the court committed ‘error. The petition is informal 
and defective, and there are some cases that seem to warrant the 
view taken by the court, but the tendency of our more recent deci- 
sions has been to require all objections of form to be taken before 
the parties proceed to trial. It is wrong to give them any coun- 
tenance after the expense of a trial upon the merits. 

The issue upon which the trial was had was really tendered by 
the defendant. He admitted that the plaintiff worked for him, 
though the fact was but defectively alleged, and charged unskill- 
fulness in its performance. Upon a denial of this charge the 
jury rendered their verdict. Now it is altogether unconscionable 
to permit him to arrest the judgment because the charge, which he 
admitted in full, was defectively laid. 

When we say that a judgment should be arrested if the petition 
fails to show a cause of action, we speak of substantial and not of 
formal omissions. The latter are supplied by intendment, and 
will be presumed after verdict to have been proved. But when 
the petition shows that the plaintiff has no cause of action, then 
a verdict should be treated as a nullity, and it would be error to 
render judgment upon it. The judgment is the sentence of the 
law upon the facts proved or admitted, and when the pleadings 
show that a judgment should not be rendered upon the facts as 
set out, it should be arrested. But if the defects are merely of 
omission, and if, when supplied, a complete case would be made, 
the omission being of facts which the jury must have found, then 
the judgment is a legitimate sentence of the law. 

In this pleading the account is made a part of the petition, 
being embodied in it instead of being filed with it; and even if 
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the answer had been a simple denial, the defendant could not have 
been misled. The admissions, however, of defendant upon the 
record, that the work was done for him, should estop him from 
asking for an arrest because of the omission to charge that fact in 
the petition. 

The judgment in arrest is reversed and the cause remanded. 


Henry S. Turner, Executor or Louis A. Benotst, Respondent, 
zv. AMANDA E. Curisty e¢ al., Appellants. 


1. Judgment — Confession — Confessor need not be party, when.—In proceed- 
ings by the heirs of A. to reform the entry of a judgment confessed in favor 
of A., but entered in favor of A. and B., it is not essential that the person 
confessing shall be made a party. 

2. Judgment, correction in entry of — Power of not statutory.—A proceeding 
to correct the entry of judgment is not governed by the statute in reference 
to setting aside judgments for irregularity. It is a proceeding outside of the 
statute, and invokes the inherent power residing in every court of record. 

3. Judgments — Entry—Errors in—Corrections, when may be made.— Where 
the clerk of a court fails to enter judgment when rendered, or enters up the 
wrong judgment, the court may correct the matter and order proper entries 
to be made at any time. And it may always, at subsequent terms, correct mere 
forms in its judgments or misprisions of its clerk, or mere clerical errors, so 
as to conform the record to the truth. But when a court has omitted to make 
an order or decree which it might or ought to have made, it cannot at a 
subsequent term be made nune pro tunc ; and in all cases in which an entry 
nune pro ture is made, the record should show the facts which authorize the 
entry. (Gibson v. Chouteau’s Heirs, 45 Mo. 171, affirmed.) Where it was 
obvious from the record that a judgment by confession was rendered, and 
that the insertion of the name of one of the parties on the entry was a mere 
clericai error, the record furnishes all the necessary evidence to amend by. 


Appeal. from St. Louis Circuit Court. 


Casselberry, for appellants. 


I. No motion to correct errors or irregularities in entering or 
recording judgments, can be made after the expiration of three 
years’ from the time of the rendition or recording of the same. 
(Downing v. Still, Adm’r of Thatcher e¢ al., 43 Mo. 316; Dy- 


sart’s Adm’r v. Austin, 36 Mo. 47; see also Gen. Stat. 1865, 
10—VOL. L. 
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ch. 172, p. 686, § 26; Wagn. Stat. 1062, § 26; R. C. 1855, 
p- 1290, § 26.) The proceedings are barred by the general 
statute of limitations (Wagn. Stat. 917, § 9). This action 
was commenced thirteen years after the rendition of the judg- 
ment of 1857. 

II. The judgment in this case being a final judgment and 
regular on its own face, cannot be set aside after the term at 
which the same was rendered. (Brewer v. Dinwiddie, 25 Mo. 
851; Ashley v. Glasgow ef al., T Mo. 320; Hill v. St. Louis, 
20 Mo. 584; Harbor ef al. v. Pacific R.R. Co., 32 Mo. 428; 
Harrison v. The State, 10 Mo. 686.) 

Ill. Sanguinet H. Benoist is not a party to this proceeding, 
notwithstanding he is a real party in interest. It is error for a 
court to cause the record of a preceding term to be amended with- 
out notice to all of the parties thereto. (Alexander v. Stewart, 
23 Ark. 18; Kyle v. Hayward, 14 Ind. 367; Martin v. Bank 
of the State, 20 Ark. 636; McNally v. Mott, 3 Cal. 235; 
Coughran v. Gutcheus, 18 Ill. 390; Williams v. Banks, 19 Md. 
524.) In amending a judgment there must be something in the 
record itself to amend by. (Price v. Thompson, 11 Ala. 875; 
Benford v. Daniels, 13 Ala. 667; Moody v. Grant, 41 Miss. 
, 556; Summersett v. Summersett, 40 Ala. 596; Harris v. 
Martin, 39 Ala. 556; Boyd v. Blaisdill, 15 Ind. 73; Morrison 
v. Dapman, 3 Cal. 255; Smith v. Allyn, 1 Penn. 486; Nelson 
v. Baker, 3 McLean, 8379; Moody v. Grant, 41 Miss. 565. ) 





Glover § Shepley, for respondent. 


Where there is any irregularity in the judgment, the court will, 
on motion, at a subsequent term (the irregularity being shown to 
its satisfaction), set the judgment aside or do whatever the justice 
of the case may require. (Brewster v. Dinwiddie, 25 Mo. 352. ) 

If there was a mere clerical error, the entry of the judgement 
can be corrected at any time. This case is not contemplated by 
section 26, Wagn. Stat. 1062. A clerical error can be corrected 
at any time. (Balch v. Shaw, 7 Cush. 282.) : 

Sanguinet H. Benoist was not a necessary party to the petition 
for reformation of the record. His rights were determined 
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by the confession given by him. If Christy had rights given to 
him by the mistake of the clerk in making the entry, then he or 
his heirs were properly cited to show cause why it should not be 
reformed. 


Waener, Judge, delivered the opinion of the court. 


This was a proceeding instituted in the Circuit Court by the 
executor of Louis A. Benoist, against the administrator and heirs 
of James Christy, deceased, to reform the entry of a judgment. 
It appears from the record that in 1857, Sanguinet H. Benoist, 
by his confessions in writing, authorized two judgments to be 
entered up against him, one in favor of Louis A. Benoist, and 
the other in favor of Benoist and Christy, and that the clerk by 
mistake entered up both judgments in favor of Benoist and Christy. 

The plaintiff now asks that the name of Christy be stricken 
from the record in the first named case, and that the judgment 
be amended so as to make it conform to the facts. ‘The court 
below, upon the facts before it, made an order mune pro lunc 
amending the judgment, and the defendants appealed. 

The notice was served on the heirs of Christy, stating that the 
motion would be made for an amendment of the record, but San- 
guinet H. Benoist was not brought in, and it is argued that he 
was a necessary party. This objection was not raised in the court 
below, and I am of the opinion that it was not essential that San- 
guinet H. Benoist should have been made a party. His rights 
were determined by the confession, and if Christy acquired any 
right by the mistake of the clerk in making the entry, then he or 
his heirs were the only proper or necessary parties. The counsel 
for the appellant is mistaken when he supposes that this case is 
governed by the statute in reference to setting aside judgments 
for irregularity. It is a proceeding outside of the statute, and 
invokes the inherent power residing in every court of record. 
We recently examined this question and reviewed the authorities 
in the case of Gibson vy. Chouteau, 45 Mo. 171, and we there 
announced the conclusion that where the clerk of a court fails to 
enter judgment, or enters up the wrong judgment, there is no 
doubt about the existence of power in the court to correct the 
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matter and order the proper entries to be made at any time; that 
the court may always at subsequent terms set right mere forms in 
its judgment, or correct misprisions of its clerk or mere clerical 
errors, so as to conform the record to the truth; but that, when 
the court has omitted to make an order which it might or ought to 
have made, it cannot at a subsequent term be made nune pro 
(unc, and that in all cases in which an entry rune pro func is 
made, the record should show the facts which authorize the entry. 

Did the record im this case exhibit sufficient facts to amend by? 
The original confessions were filed and numbered in the court, 
and constituted a part of the record. The confession in favor of 
Benoist and Christy was numbered 593, and stated the amount 
for which judgment was authorized to be rendered. ‘The one in 
favor of L. A. Benoist alone was numbered 592, and also con- 
tained ‘the precise sum for which judgment was to be entered. 
These numbers were written at the head of each case on the judg- 
ment book. The confessions pointed out clearly the parties and 
tne respective amounts for which judgments were authorized. 
The one in favor of Benoist and Christy was rightly entered, and 
for the proper sum, but the one in favor of Benoist alone was 
rendered for the correct amount, but a wrong name was acci- 
dentally inserted by the clerk. It is obvious that the judgment 
was rendered, and that the inclusion of the name of Christy was a 
mere clerical error. 

The record furnishes all the necessary evidence to amend by, 
and we are satisfied that the court reached the proper conclusion. 
There is nothing in the point raised by the counsel for the appel- 
lant in regard to the effect of the judgments as they were given 
to secure liabilities incurred for Sanguinet H. Benoist. The 
confessions authorized the rendering of absolute judgments, and 
that is all that can be inquired into in this case. 

Affirmed. The other judges concur. 
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Briveet Matuews, Plaintiff in Error, v. St. Louis Grain 
ELEvATOR Company, Defendant in Error. 


1. Practice, civil — Evidence — Insiruction.— Where there is evidence tending 
to prove the issues presented, it is error in the court to withdraw the case 
from the jury. 


Error to St. Louis Circuit Court. 
Wilcox § Kinealy, for plaintiff in error. 
Slayback § Haeussler, for defendant in error. 


Waener, Judge, delivered the opinion of the court. 


Plaintiff brought her action to recover damages for causing 
the death of her husband by the negligence, misconduct and 
wrongful act of the defendant. At the close of the plaintiff’s 
case the court gave an instruction in the nature of a demurrer to 
the evidence, to the effect that the plaintiff could not recover. 

A nonsuit was then taken, and, after an unsuccessful effort to 
set the same aside, a writ of error was prosecuted. We think the 
court erred in taking the case from the jury. There was evidence 
going to show that the deceased husband was guilty of negligeuce 
in performing the work which caused his death, and there was 
evidence also tending to prove that he acted prudently and with- 
out fault. There was further evidence conducing to show that 
he was on the land at the request and with the permission of the 
company, and that the injury was occasioned by the act of the 
company in removing dirt, which was unknown to the deceased. 
There was sufficient evidence to have warranted the submission of 
the ease to the jury, and it results, therefore, that the judgment 
must be reversed and the cause remanded for a new trial. All 
the judges concur. 











ST. LOUIS. 


Bell v. Kaiser. 








Hami.ton B:tt, Respondent, v. Joun P. Kaiser, Appellant. 


1. Sales — Real estate — Commissions, rule touching.—In suit by a real estate 
agent for the amount of his commissions, it is immaterial that defendant sold 
the property and concluded the bargain. If, after the same was placed in 
plaintiff’s hands, the sale was brought about or procured by his advertise- 
ments and exertions, he was entitled to his commissions. 


appeal from St. Louis Circuit Court. 
idauro §& Laughlin, for respondent. 
S. M. Holliday, for appellant. 
WaGNER, Judge, delivered the opinion of the court. 


This action was brought by plaintiff to recover commissions for 
selling defendant’s real estate. The petition stated that, through 
the instrumentality of plaintiff and his exertions in that behalf, 
defendant’s house and lot were sold for a certain amount, and 
commissions at the usual and ordinary rate were demanded. The 
answer did not deny that the house and lot were sold for the sum 
specified in the petition, but denied that defendant employed 
plaintiff to sell the same, and denied that plaintiff did make the 
sale. There was a trial before a jury, and verdict and judgment 
for plaintiff. 

The court, for the plaintiff, instructed the jury that if they 
believed from the evidence that the defendant employed plaintiff 
to sell the house and lot in question for him, and that plaintiff 
was a real estate agent, and that by his advertisements and exer- 
tions he procured a purchaser for the house and lot, to whom the 
same was sold, then plaintiff was entitled to recover from defend- 
ant the usual and ordinary commissions for effecting the sale. 

Defendant asked for an instruction to the effect that if the jury 
believed from the evidence that the defendant sold the house and 
lot mentioned in the petition, and that the same was not sold 
through the instrumentality of the plaintiff, then the finding 
should be for the defendant. This instruction was refused. 

There was no necessity for defendant’s instruction, and the 
vourt committed no error in refusing it. The instruction given 




















MARCH TERM, 1872. 151 





Holton v. The South Pacific R.R. Co., Garnishee of Miltemore et al. 





for the plaintiff was sufficiently explicit and covered the whole 

case. It was immaterial that defendant sold the property and 

concluded the bargain. If, after the same was placed in plain- 

tiff’s hands, the sale was brought about or procured by his 

advertisements and exertions, he was entitled to his commissions. 
Judgment affirmed. The other judges concur. 





Horace Hoxton, Appellant, v. THe Sourn Paciric RaILRoaD 
Company, GARNISHEE OF GeorRGE W. MILTEMORE AND THOMAS 
PATTERSON, Respondent. 

1. Garnishee — Answer of, etc.— The answer of agarnishee must stand, whether 


it be a denial or an affirmation of new matter, until evidence is produced 
conducing to overthrow it. 


Appeal from St. Louis Circuit Court. 
Peacock & Cornwell, for appellant. 
R. E. Rombauer, for respondent. 
ApaMs, Judge, delivered the opinion of the court. 


The question in this case was whether there was any evidence 
to overthrow the answer of the garnishee. The court instructed 
the jury that, upon the evidence given, the plaintiff was not enti- 
tled to recover. The answer of the garnishee denied indebtedness, 
and set forth that by virtue of its contract with Miltemore and 
Patterson, it was allowed to retain in its hands a sufficient amount 
to pay the laborers, and with this amount so retained for the 
laborers, and what it had already paid to Miltemore and Patter- 
son, the contractors, it had more than accounted for all that could 
be due by the contract. 

I have examined the evidence adduced by the plaintiff, and find 
nothing that materially contradicts the prima facie case made by 
the answer. The answer of a garnishee must stand, whether it 
be a denial or an affirmation of new matter, until evidence is 
produced conducing to overthrow it. 

Judgment affirmed. The other judges concur. 
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Tutt v. Couzins, Garnishee of Walton. 








Dent G. Tutt, Respondent, v. Joun E. D. Couzins, GARNISHEE 
or NicHoLas Watton, Appellant. 


1. Judgment — Assignment of, filed with papers, sufficient.—To render the 
assignment of a judgment valid it is not necessary either that it be made on 
or attached to the record of judgments, or that it be attached to the judgment 
roll. It is sufficient if it be filed with the papers. 

2. Judgment, roll of — Atiachment of papers.— The provision in the statute 
(Wagn. Stat. 419-20, 23 7-9) requiring the papers in a cause to be attached 
together after the determination of a cause, is simply intended for their pre- 
servation. 


Appeal from St. Louis Circuit Court. 


4. M. Crane, with C. S. Hayden, for appellant. 


The assignment shown does not conform to the statute (Wagn. 
Stat. 794, § 34) and is invalid. 

The statute requires the assignment to be on the thing assigned, 
so that the judgment itself will always carry with it a badge of 
ownership. 

It is claimed that if the Legislature had intended the assign- 
ment of judgments to be placed in the record, it would have 
required a margin for that purpose also. This conclusion is not 
reasonable; on the contrary, it is more reasonable to suppose 
that the Legislature omitted to require a margin because one was 
already provided. Certainly no law was necessary about the 
margin. 

It is contended that the statute is in a manner cumulative ; 
that is, that any form of written assignment is good between the 
parties. But we say that the statute covers the whole subject 
and is mandatory, and unless it is intended by the statute to 
make an exclusive method, it means nothing. Certainly the 
statute was not intended to add another method for assigning a 
judgment, but to make one legal way for doing the thing. 


Slayback § Haeussler, for respondent, cited in argument 
Baker v. Stonebraker’s Adm’r, 84 Mo. 175; Love: v. Fairfield, 
13 Mo. 305. 
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Waaener, Judge, delivered the opinion of the court. 


Tutt obtained judgment against Walton on the 24th of May, 
1861, and on the 10th of June, 1861, he assigned the judgment 
to Dean. On the following November, 1861, Dean caused exe- 
cution to be issued on the judgment in the name of Tutt, to his 
use, and Couzins was summoned as garnishee. -T'utt was not a 
party to the proceeding, and had no notice thereof. After sev- 
eral years’ litigation Couzins, the garnishee, was discharged, and 
an allowance of $200 as attorney’s fees was made by the court in 
his favor. Pending the controversy Dean died, and the case was 
revived and conducted in the name of the administrator. The judg- 
ment of allowance was rendered against the estate of Dean, and it 
was certified to the Probate Court for classification. Dean’s estate 
was insolvent, and in March, 187], Couzins’ counsel appeared in 
the Circuit Court and moved to have the judgment which had been 
tuken against Dean’s estate amended and entered up against Tutt. 
This motion was sustained by the court at the special term, and 
the amendment was made; but on the case being carried to the 
General Term, the order was reversed and an appeal taken to 
this court. 

First, it may be observed that the last proceeding was wholly 
irregular so far as Tutt was concerned, for he was not notified 
and was not present in court. -When the final judgment was taken 
and certified to the Probate Court the case was at an end, and 
before it could be opened, modified or proceeded further with, it 
was necessary that the adverse party should have been notified. 

But it is contended—and that is the real point made in the 
case — that the assignment was invalid. The assignment was in 
writing, attested by the clerk, and filed with the papers in the 
cause. .It is insisted on one side that no assignment in this State 
is valid unless it is made on or attached to the judgment; while 
on the other side it is argued that the assignment should not be 
placed on the judgment record, but should be attached to the 
judgment roll by the clerk in making up his papers. We are not 
willing to concede that either position is correct. The provision 
in the statute in regard to the general powers and duties of courts 











154 ST. LOUIS. 





Hedecker et al, v. Ganzhorn. 





of record, requiring the clerk to attach the papers together after 
the determination of a cuse, is simply intended for their preserva- 
tion, and they constitute the roll of the judgments. (Wagn. 
Stat. 419-20, §§ 7-9.) But no one, I apprehend, would ever 
think of examining the roll to find the judgment of the court, to 
see what it contained or whether it had been satisfied or assigned. 
To ascertain thése facts the judgment itself, as written on the 
record, is always consulted. The statute declares that judgments 
of courts of record and judgments obtained before justices of the 
peace for the recovery of money, may be assigned in writing by 
the plaintiffs and the assignees thereof, successively, which assign- 
ment shall be on or attached to the judgment, and attested by the 
clerk of the court or justice of the peace, and, when so made and 
attested, shall vest the title to such judgment in each assignee 
thereof, successively. (Wagn. Stat. 794, § 34.) When the 
statutory form of making the assignment is pursued, the obvious 
course is to either write it on the margin of the record, or, if it is 
written on a separate paper, that paper should be attached to the 
judgment. It then imparts notice to all parties. But the mode 
pointed out by the statute is cumulative and not exclusive. A 
judgment may be assigned like any other chose in action, and 
the assignee may sue in his own name; but to bind the judgment 
debtor and those claiming under him, they must necessarily have 
notice. In the present case the whole record shows that Couzins 
had full notice, and that question is not raised. 

The judgment at General Term should be affirmed. The other 
judges concur. 





FReDERICK HeDECKER AND WIFE, Respondents, v. Jno. L. Ganz- 
HORN, Appellant. 


1. Practice, civil — Verdict — Instructions, ete. — Semble, that the Supreme 
Court will not reverse a cause on the ground that an instruction was im- 
proper, where the verdict was not thereby affected. 
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Appeal from St. Louis Circuit Court. 
Davis & Bowman, for appellant. ° 
E. C. Kehr, for respondents. 
Buss, Judge, delivered the opinion of the court. 


The plaintiff sues in trespass for entering upon his lot and 
removing the dirt, and his witnesses fixed the value of the soil 
removed at $256. The court instructed the jury that the plain- 
tiff was not only entitled to recover the market value of the soil 
so removed, but also the difference between the value of the lot 
before the trespass and after the dirt had been removed. The 
jury gave a verdict for $200, upon which judgment was rendered, 
and the defendant assigns for error the said instruction. 

From an examination of the record I am satisfied that the judg- 
ment was right, whether the instruction was right or wrong. The 
defendant was an admitted trespasser ; his liability to pay some- 
thing cannot be denied; all the plaintiff’s witnesses agree as to 
the value of the soil removed, while no value is fixed by defend- 
ant, some thinking it not salable. If the cause is remanded, 
the plaintiff can but recover judgment, and quite likely for a 
larger sum. The jury entirely disregarded that part of the 
instruction assumed to be erroneous, and the defendant must 
be a loser were we to give him a new trial. 

Judgment affirmed. The other judges concur. 





JoHN SHEEHAN, JR., Respondent, v. THE Goop SAMARITAN 
HospitaL, Appellant. 


1. Revenue — Corporation — Exemption from taxation —Street improvements, 
assessments for not taxes.— Under its charter the Good Samaritan Hospital 
was “exempted from taxation of every kind.” Held, that the exemption did 
not cover special assessments against the property for improvements of the 
street fronting it. 

Taxes are charges or burdens imposed by the Legislature for public pur- 
poses, or to defray necessary expenses of government. But such assessment 
is not considered as a burden, but as an equivalent or compensation for the 
enhanced value which the property derives from the improvement. 
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Appeal from St. Louis Circuit Court. 


Gardner, for appellant. 


I. The charge being for the proportionate cost of a large 
amount of work extending over several blocks and far beyond the 
boundary of the property, instead of the actual cost of the work 
in the immediate frout or vicinity of the property, the benefit must 
be a general and not a special one. 

II. The so-called assessment being absolute and independent of 
any knowledge, assent or consent on the part of defendant, can 
only be made by virtue of the taxing power of the government, 
State and municipal ; it is a taxation, and therefore embraced in 
the exemption clause of appellant’s charter. That such an assess- 
ment is an exercise of the power of taxation vested in the gov- 
ernment, see People v. City of Brooklyn, 4 Comst., N. Y., 419; 
Brewster y. City of Syracuse, 19 N. ¥. 116; Garrett v. City of 
St. Louis, 25 Mo. 505. 

III. If the assessment is a benefit, and a recovery is sought on 
that ground, it is pertinent to inquire who are the beneficiaries and 
who ought to pay. ‘The directors, managers or coutributors can- 
not receive or be benefited a dollar, even if the property in ques- 
tion is increased in value a hundred-fold. The corporation itself 
has nothing, nor does its property consist of anything except the 
accumulated charitable contributions of the benevolent. The 
judgment, if recovered, must and can only be paid by the vol- 
‘ untary contributions of the public, or else substituted from con- 
tributions already made for the relief and support of sick paupers. 
A charity is no part of the means of the donor, or of the mere 
custodian of the barren title. It is of no pecuniary profit or 
appreciable value to the nominal owner. It is not, therefore, a 
fit subject of taxation or assessment for benefits. (Louisville v. 
Commonwealth, 1 Duv., Ky., 295.) 


Grace, for respondent. 


The special tax bill sued on in this case is not a tax, but an 
assessment. Taxes are burdens or charges imposed upon per- 
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sons or property to raise money for public purposes ; and assess- 
ments for city and village improvements are not regarded as 
burdens, but as an equivalent or compensation for the enhance: 
value which the property of the person assessed has derived from 
the assessment. (Sharp v. Speir, 4 Hill, 76; Inhabitants of 
Palmyra v. Morton, 25 Mo. 594; Lockwood v. City of St. Louis, 
24 Mo. 21; Egyptian Levee Co. v. Hardin, 27 Mo. 496; 11 
Johns. 77.) 

The following subjects are exempt from taxation by law: 
Lands, etc., belonging to the United States ; lands, etc., belong- 
ing to the State of Missouri; Iinds, etc., belonging to the 
county, the city, or to public schools. (Gen. Stat. 1865, ch. 11, 
§ 2, p. 95; Wagn. Stat. 1160, § 5.) The United States owns in 
this city its custom-house and pays these special assessments ; 80 
does the State on its blind asylum in this city. (Laws of Mo. 
1869, p. 205; ¢d. 1871, p.12.) The county pays for construct- 
ing streets around its court-house and other public buildings. 
The city of St. Louis pays for constructing the streets and district 
sewers adjoining her market-places, etc. (Laws of Mo. 1867, 
§ 11, p. 76.) The public schools also pay for like improvements 
in front of their property. (St. Louis Public Schools v. City of 
St. Louis, 26 Mo. 468.) 


Waener, Judge, delivered the opinion of the court. 


The defendant’s charter provides that the square or block, or 
part of a ‘‘ square or block or tract, not exceeding ten acres, in 
the county of St. Louis, on which the corporation hereby char- 
tered shall have or erect its hospital building, shall, so long and 
so far as occupied by the hospital yard or yards, walk or walks, 
garden or gardens of such hospital, together with all the furni- 
ture, beds and other hospital apparatus, be exempted from taxa- 
tion of every kind.’?( Sess. Acts 1859, p. 8326, § 5.) The ground 
upon which the hospital is erected lies within the city of St. Louis, 
and does not exceed ten acres, and the city made a special assess- 
ment against it for the improvement of the street on its front, 
and the payment was resisted for the sole reason that the charter 
exempted the property from taxation. The Circuit Court ruled 
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against the objection and gave judgment for the plaintiff on the 
tax bill founded on the assessment. 

We think the judgment of the court below was clearly right. 
The taxation from which the defendant was exempted was for the 
ordinary taxes raised for the purposes of revenue. Taxes are 
charges or burdens imposed by the legislative power upon persons 
or property to raise money for public purposes, or to defray the 
necessary expenses in administering the government, and it was 
from taxes of this description that the Legislature intended to 
exempt defendant’s property. The tax bill here sued on is not 
regarded as a tax, but as an assessment for improvements, and is 
not considered as a burden, but as an equivalent or compensation 
for the enhanced value which the property derives from the im- 
provement. This question is well settled both in this State and 
elsewhere. (Lockwood v. The City of St. Louis, 24 Mo. 20; 
In the matter of the Mayor of New York, 11 Johns. 80; North- 
ern Liberties v. St. Johns Church, 18 Penn. St. 107; Crowley 
v. Copley, 2 La. Ann. 329.) 

Judgment affirmed. The other judges concur, 


* 
> 





Herman H. Horstkorre, Respondent, v. JAMES MENIER ef ai., 
Appellants. 


1. Mechanics’ lien — Judgment not void because contractor not made co- 
defendant.—In a mechanics’ lien suit, the original contractor ought to be 
brought before the court as a co-defendant, for the purpose of protecting his 
own rights and those of the owner. But if he is not so brought before the 
court at the proper time, the judgment will not for this reason be irregular 
and void. 

2. Practice, civil — Defect of parties, how taken advantage of.— Defect of 
parties must be taken advantage of by demurrer or answer, and cannot be 
reached by instruction. 

%. Judgment — Clerical mistakes in, how corrected.—A clerical mistake in the 
rendition of a judgment on a mechanics’ lien may be corrected by the lower 
court mune pro tunc, on proper application. 


Appeal from St. Louis Circuit Court. 


Peacock & Cornwell, for appellants, cited Wagn. Stat. 909- 
911, §§ 8-10, 20. 
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Stewart §& Wetting, for respondent, cited Walkenhorst v. 
Coste e¢ al., 33 Mo. 401; Schaeffer vy. Lohman, 34 Mo. 68; 
Miller v. Foulk e¢ al., 47 Mo. 262. 


ApaMs, Judge, delivered the opinion of the court. 


This was a suit to enforce a mechanic’s lien. Defendant Higgs 
was the owner of the property. One Hodge was the original 
contractor with Higgs for the erection of the building, and 
defendants Menier and R. H. Horstkotte were sub-contractors 
under Hodge for doing the brick-work on the building, and, as 
such, bought from plaintiff the brick used in erecting the house ; 
and the plaintiff filed his lien for these materials, and this suit is 
brought upon this lien. The defendants, by their answers, denied 
indebtedness, ete. 

After the close of the plaintiff’s evidence the defendants asked 
the court to instruct the jury to the effect that the plaintiff could 
not recover because he had not made the original contractor a 
party ; which instruction was refused, and defendants excepted. 

Both parties gave evidence conducing to prove their respective 
cases. At the close of all the evidence the defendants again 
renewed their demand to have the case withdrawn from the jury 
because the original contractor had not been made a party. 
Several other instructions were passed upon by the court, but it 
is unnecessary to recite them, as the main point discussed here 
was the question whether the original contractor was a necessary 
party, and whether this judgment, which was in favor of the 
plaintiff, can stand because he was not made a co-defendant. 

Section 20 of Wagner’s Statutes, p. 911, seems to contem- 
plate that the original contractor ought to be made a co-defend- 
ant in order that his own rights, as well as the rights of the owner 
of the property, may be fully protected. That section declares 
that in all cases where a lien is filed under the provisions of that 
act, by any person other than the contractor, it shall be the duty 
of the contractor to defend any action brought under the act at 
his own expense, and during the pendency of such action the 
owner may withhold from such contractor the amount of money 
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for which such lien shall be filed ; and in case of judgment against 
the owner or his property upon the lien, he shall be entitled to 
deduct from any amount due by him to the contractor the amount 
of such judgment and costs ; and if he shall have settled with the 
contractor in full, shall be entitled to recover back from the con- 
tractor any amount so paid by the owner for which the contractor 
was originally the party liable. 

When an owner of property contracts with a responsible party 
to furnish all materials and erect for him a building, under this 
section, he has the right to look to such contractor for protection 
against all liens by material-men and sub-contractors. That, to 
my mind, was the evident intention of the Legislature. If the 
original contractor was not made a party he would not be bound 
by the judgment ; whereas if he was a party he would be estopped 
from disputing the amount of recovery as between himself and 
the owner. This section was not under review by this court in 
the cases referred to in the argument (Walkenhorst v. Coste 
et al., 33 Mo. 401; Schaffer v. Lohman, 34 Mo. 68; Miller v. 
Foulk e¢ al., 47 Mo. 262). 

What we now hold is that the original contractor ought to be 
brought before the court as a co-defendant, for the purpose of 
protecting his own rights and those of the owner. But if he is 
not so brought before the court at the proper time, the judgment 
will not for this omission be irregular or void. The objection 
should have been taken by the owner by demurrer or answer. IE 
he fails to demur when the defect appears on the petition, or fails 
to set up the non-joinder by answer when it does not appear on 
the face of the petition, he will be presumed to have waived the 
objection. (Wagn. Stat. 1014-1015, §§ 6,10.) The defect 
of parties cannot be reached by way of instruction. 

There seems to be a clerical mistake in the rendition of the 
judgment in this case. The finding was in favor of the plaintiff, 
and the judgment by mistake is rendered against all the de- 
fendants, to be levied of the property of the owner. The judg- 
ment should have been a general judgment against the debtor, as 
in ordinary cases, with the addition ‘‘ that if no such property of 
the debtors can be found to satisfy such judgment and costs of 

















MARCH ‘ERM, 1872. 161 





Henderson et al. v. Dickey et al. 





suit, then the residue thereof be levied of the property charged 
with the lien to be described in the judgment.”? (See Wagn. Stat. 
910-911, §} 18-14.) This clerical mistake may be corrected by 
the lower court nunc pro faenc, on proper application. It is no 
cause fo reversal. 

The motion for a new trial was properly overruled. On the 
whole case, there seem to be no sufficient grounds for reversing 
the judgment. With the understanding that the clerical error 
referred to may be corrected, the judgment is affirmed. The other 
judges concur. 





> —_-_-- 


Wittiam W. Henperson e¢ a/., Respondents, v. SaraH DIckEY 
et al., Appellants. 


1. Lands and land titles — Carondelet, town of, deeds by — Evidence. — Under 
the provisions of an act authorizing the corporation of Carondelet to sell and 
convey certain lots of ground, approved February 13, 1833 (2 Terr. Laws, 393), 
the town of Carondelet was expressly authorized to convey certain particular 
lots of ground therein mentioned, and a conveyance executed pursuant to that 
law is admissible in evidence. 

2. Fraudulent conveyances — Property purchased by an insolvent with his own 
money, in the name of another, void as to purchasers.—If a person who is 
insolvent or in failing circumstances purchases property with his own money, 
and has it conveyed by his vendor to a third party, that conveyance is void as 
to subsequent purchasers of the property from the insolvent. The property 
continues to be his, and if he conveys it his vendee will acquire a good title. 

&. Equity — Decree may be for any relief consistent with the allegations of 
the pleading. — Under our statutes the court in an equity case may give any 
reiief consistent with the allegations in the pleading, without regard to what 
is asked. 

4. Practice, civil—Pleading —Equity—Ejectment—Minglting of equitable and 
legal causes of action in the same count tmproper — Such causes may be em- 
bodied in the same petition. — It is improper to mingle a cause of action which 
is purely equitable with one that is strictly legal in the same count in a peti- 
tion, and proceed to try them together before a chancellor. But it does not 
therefore follow that in all cases a party must first get his decree for title and 
then bring a separate and independent action in ejectment to obtain pos- 
session. A plaintiff may unite in the same petition several causes of action, 
whether they be legal or equitable or both, if they arise out of the same trans- 
action and are connected with the same subject of action. But when causes 
of action are thus united they must be separately stated, with the relief sought 
in each cause of action, in such manner that they may be intelligibly distin- 
tinguished, for they require separate trials and separate judgments. Their 
joinder in the same count would be fatally defective. (Wagn. Stat. 1012, 3 8; 
Peyton v. Rose, 41 Mo. 257, cited and explained.) 

11—VvoL. L. 
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Appeal from St. Louis Circuit Court. 


Glover §& Shepley, for Henderson’s heirs, appellants, and 
respondents. 


(1) The misdescription in the deeds of Taylor to Elizabeth 
Wasson is clearly made out. Taylor intended to convey the lots 
in dispute. He had no claim to any other. (2) The deed of 
Wasson and wife to Henderson passed the title to Henderson, the 
prior conveyance to Taylor notwithstanding. The property be- 
longing in fact to Wasson, and he having paid for it and had it 
conveyed to Taylor to defraud his creditors, Wasson’s conveyance 
to one of those creditors, in payment of a debt, passed the title. 
(Gen. Stat. 1865, p. 439, §§ 2,3.) So that, both on the ground 
of the mistake and the fraud, the judgment of the Circuit Court 
at Special Term is correct. (Howe ef al. v. Waysman, 12 
Mo. 169.) s 

On the appeal of Henderson’s heirs, the only point made by 
appellants is that the court erred in refusing to put the plaintiffs 
in possession of the property decreed to them. Where title is 
vested in plaintiff the statute expressly gives power to award pos- 
session. This was always the practice inchancery. (Gen. Stat. 
1865, p. 683, §§ 28, 29; 1 Barb. Ch. 441; Valentine v. Teller, 
Hopk. Ch. 422; Kershaw v. Thompson, 4 Johns. Ch. 609; 15 
Ves. Ch. 180; Ludlow v. Lansing, Hopk. Ch. 281.) 


Lewis §& Daniel, for appellants. 


I. Neither of the deeds offered, to show a conveyance from the 
town of Carondelet, is countersigned by the recorder of said town, 
as required by the special act authorizing corporation of Caron- 
delet to sell and convey certain lots of ground, approved February 
18, 1833. (Laws of Mo. 1832-3, p. 16.) 

Il. The court gave both a decree vesting title and a judgment 
for possession of real estate, which it plainly had no power to do. 
The courts of this State have fixed beyond peradventure the prin- 
ciple that a bill in equity is not a proper remedy to recover pos- 
session of real estate. (Magwire v. Tyler e¢ al., 47 Mo. 115, 
and cases cited. ) 
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Ill. The only consideration, if any, on which said conveyances 
were made was a supposed secret trust in favor of Wasson, arising 
out of the conveyance of the same property to Joseph D. Taylor 
by Bowlin and wife, for the purpose of defrauding the creditors 
of Wasson, which consideration this court, when this cause was 
before it formerly, said was no consideration sufficient to authorize 
a court of equity to reform these deeds. (Henderson v. Dickey, 
35 Mo. 120, and cases cited.) 


Waaner, Judge, delivered the opinion of the court. 


This case was formerly in this court (35 Mo. 120), and it was 
then reversed and remanded because the case, as then made by the 
proofs, did not conform to that stated in the petition, and because 
the court was of the opinion that no sufficient reason appeared 
for the interference of a court of equity. After the case was 
remanded, the plaintiffs amended their petition, and upon a retrial 
they obtained a decree vesting in them the title to the property. 

The case shows that plaintiffs claim to derive title from one 
J. W. Wasson and wife. The land in controversy was originally 
owned by the town of Carondelet, and by conveyances of the town 
and its grantees it was finally vested in Bowlin and wife. Bow- 
lin and wife afterwards deeded it to J. D. Taylor, and he under- 
took to convey it to Elizabeth Wasson, wife of J. W. Wasson, but 
there was a misdescription in the deed. Subsequently Wasson and 
wife conveyed the same property to the plaintiff’s ancestor in pay- 
ment of a debt; and Mrs. Taylor, who refused to join in the 
deed made by her husband to Mrs. Wasson, relinquished her 
interest to him. The defendants, before the bringing of this suit, 
took possession of the premises and claimed to hold them as the 
heirs of Taylor. The mistake in the description of the property 
contained in Taylor’s deed was, I think, clearly and satisfactorily 
proved. There was no error in the court’s admitting the convey- 
ances made and executed by the town of Carondelet. The town 
was expressly authorized to sell and convey the lots, and the deed 
sufficiently conformed to the provisions of the law. (2 Terr. Laws, 
393 ; Reilly v. Chouquette, 18 Mo. 220; Tigh v. Chouquette, 21 
Mo. 233.) 
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The main grounds on which plaintiffs rest their case are that 
while Taylor nominally held the title, the real title was in Wasson, 
and that the conveyance of Wasson and wife transferred the whole 
title to plaintiff’s ancestor. Wasson was the principal witness for 
the plaintiffs on the hearing of the cause, and he testified that he 
originally purchased the lots from Bowlin and wife, and had them 
conveyed to Taylor, his brother-in-law, till he could get out of his 
difficulties. He was in debt and could own no property in his own 
name. The understanding between Taylor and himself was that 
when he got out of his difficulties Taylor would convey the lots to 
him; that Taylor paid Bowlin nothing for the lots; that Taylor 
refused to convey the lots to him, but consented to convey them to 
his wife, who was Taylor’s sister; and that the witness procured 
the deeds to be written, and took a justice of the peace to Tay- 
lor’s, and Taylor then made the deeds, and nothing was ever paid 
to Taylor for them. There was other testimony corroborative of 
this, going to show that Taylor held the lots for Wasson, and that 
Wasson was in embarrassed circumstances. 


If a person who is insolvent or in failing circumstances pur- 
chases property with his own money and has it conveyed to another, 
that conveyance is void as to subsequent purchasers of the property 
from him. (Howe e¢ al. v. Waysman e¢ a/., 12 Mo. 169.) The 
conveyance is fraudulent, and, as to purchasers and creditors, it is 
us if it had not been. The property continues to be his, and if he 
conveys it his vendee will acquire a good title. The case of Howe 
v. Waysman expressly decides that point. Therefore, when Wasson 
purchased the property from Bowlin with his own money, and had 
the deed taken in the name of Taylor to shield it from his creditors, 
no title vested in Taylor, but the property belonged to Wasson, and 
his conveyance to a purchaser for a valuable consideration would 
transmit the fee. Theevoluntary conveyance of Taylor to Mrs. 
Wasson was of no effect, and could not in anywise impair the right 
of the plaintiff’s ancestor, who bought the title from the legal 
owner for a valid consideration. ‘Taylor had no title, and his 
heirs, the defendants to this suit, who claim under him, have none. 

An objection is taken in this court that the decree is not in 
accordance with the prayer in the petition. But that is una- 
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vailing, for the court, under our statute, may give any relief con- 
sistent with the allegations in the pleadings, without regard to 
what is asked for. 

The petition asked for a correction of the deed,for damages 
and for judgment for the possession of the land. The court 
refused the judgment for possession, and the plaintiffs appealed. 
The simple demand for damages was entirely disregarded by the 
court, and there was no evidence offered or given on that subject. 
It appears to have been carelessly inserted in the petition and was 
not relied on. We may therefore here consider it as mere sur- 
plusage, and treat the petition as a bill in equity to obtain title 
and nothing more. 

In all cases that are strictly equitable the court may issue what- 
ever process is necessary to enforce its decrees. Our statute pro- 
vides that in all cases where judgment is given for the convey- 
ance of real property, the court may by its judgment pass the title 
to the property, without any act to be done on the part of the defend- 
ant, and may issue a writ of possession, if necessary, to the sheriff 
to put the party entitled in possession, or may proceed by attach- 
ment or sequestration. (Wagn. Stat. 1056, §§ 27,28.) This is 
simply declaratory of the old chancery practice and enunciates no 
new rules. There may be cases concerning real estate purely 
equitable in their character, where the court would possess the 
power to decree that the possession should be delivered up and 
surrendered. But it is improper to mingle a cause which is purely 
equitable with one that it is strictly legal in the same count in a 
petition, and proceed to try them together before a chancellor. 
But it does not thence follow that in all cases a party must first 
get his decree for title, and then bring a separate and independ- 
ent action in ejectment to obtain possession. An intimation of 
this kind was thrown out in Peyton v. Rose, 41 Mo. 257, which 
has been followed in subsequent cases, but we think the doctrine 
has been too broadly stated. A plaintiff may unite in the same 
petition several causes of action, whether they be legal or equita- 
ble or both, if they arise out of the same transaction and are 
connected with the same subject of action. But where causes of 
action are thus united they must be separately stated, with the 
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relief sought for in each cause of action, in such manner that they 
may be intelligibly distinguished. (Wagn. Stat. 1012, § 2.) 
Under this provision of the statute the petition may embody a 
count in equity and a count at law, if they arise out of the same 
transaction and relate to the same subject-matter. But they should 
be separately stated and intelligibly distinguished, for they require 
separate trials and separate judgments. (Jones v. Moore, 42 
Mo. 413.) Their joinder in the same count would be fatally 
defective. This is all that has heretofore been decided by the 
court, though expressions may have been used which extend the 
doctrine further. An examination of the case of Peyton v. Rose, 
and the cases that have followed that decision, will show that the 
pleaders had intermingled in their petition in one count a bill in 
equity for relief and a cause in ejectment for possession and for 
damages, and attempted to proceed with the whole case before the 
chancellor, and this we held they could not do, and we see no rea- 
son for changing our opinion. Had the petitions been drawn in 
accordance with the rules of pleading laid down in the code, and 
contained separate counts, with appropriate prayers for relief or 
judgment, as warranted by the law applicable to the different 
causes of action, a different question would have been presented. 
The code of procedure, authorizing the joinder of equitable and 
legal causes upon their separate statement in distinct counts, was 
passed for the purpose of preventing circuity of action and multi- 
plicity of suits, but it applies simply to the form and manner of 
action, and was not designed to change any principle of law. Why 
the distinction must be kept up between legal and equitable pro- 
ceedings is obvious to all. In an action at law there is a consti- 
tutional right of trial by jury which has no existence in equity. 
It seems to be conceded in all the States where the new system of 
pleading prevails, that where legal and equitable causes of action 
are united, as to the former, on the trial the issues must be sub- 
mitted to the jury and cannot be passed upon by the chancellor. 

In the present case there was no legal issue tendered. Although 
there was a prayer for damages, no attention was paid to it, and 
it was treated as surplusage. ‘The bill was strictly equitable 
throughout, and the plaintiffs had no other remedy. When that 
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was the case, and the plaintiffs obtained their decree for title and 
showed that they were entitled to the possession, I think that the 
court should have given them a writ for that purpose. 

This is the first time the question has been presented to this 
court in this shape; and so much of the judgment, therefore, as 
refused to put the plaintiffs in possession should be reversed, and 
the court below will be directed to award the writ. The other 
judges concur. } 





ACADEMY OF THE VisITATION, Defendant in Error, v. James B. 
CLEMENS e/ al., Plaintiffs in Error. 


1. Equity — Trusts — A charitable devise will be carried into effect by a court 
of equity according to its intent. —The jurisdiction of courts of equity over 
charitable devises and bequests is derived from their general authority to 
carry into execution the trusts of a will or other instrument according to the 
intention as expressed by the donor; and if the charity cannot be carried 
out in the exact mode indicated by the donor, or if that mode should become 
by subsequent circumstances impossible, the general object is not to be 
defeated if it can in any other way be obtained. 

. Equity— Charitable bequests of lands intended to last forever cannot be 
defeated by the heirs at law of the donor.— Where lands are vested in a cor- 
poration by devise for charitable purposes, and it is contemplated by the donor 
that the charity should last forever, the heirs can never have the lands back 
again. If it should become impossible to execute the charity as expressed, 
another charity will be substituted by the court so long as the corporation 
exists. 


tw 


Error to St. Louis Circuit Court. 


7. T. Gantt, for plaintiffs in error. 


I. The petition showed no equity in the plaintiffs to have the 
legal or equitable title of defendants divested out of them in 
favor of plaintiff. 

If. The petition leaves it doubtful whether its object is not to 
call on defendants to say what they think of the proposed action 
of plaintiff, and to say beforehand what they will do about it. 

Ill. The petition calls directly on a court of equitable juris- 
diction to commit an act of spoliation and aid a trustee to commit 
a.breach of trust by appropriating and wasting the trust fund. 
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IV. The doctrine of cy-pres cannot be applied here. This is 
not a case where, the actual and precise performance of the con- 
dition being impossible, a court of equity is prayed to prevent a 
forfeiture by permitting a substantial performance. There is no 
impossibility at all in doing what was the condition of this 
devise. Nothing hinders the establishment for all time on the 
land devised. Such a house is therenow. To keep it there may 
be onerous, but it is an affront to common sense to call it impos- 
sible. When. the trustee seriously asks the court to assist him in 
disregarding the fundamental provision, to permit him to sell the 
land on which the establishment was to remain forever, and to 
appropriate the proceeds to a scheme which, however meritorious, 
is not what the testatrix intended to promote, it would seem that 
if the court grant his prayer it (the court) is assuming the office 
of the will-maker, and disposing of that to which it has no earthly 
title. 

V. The putting up of the buildings and improvements on the 
land was either in conformity to the trust imposed on the devise or 
it was not. If it was not, then the erection of them was at best 
exceedingly indiscreet; for, as it left a debt of more than $100,000, 
which, as it would appear, the plaintiff hus no means of discharg- 
ing, either its creditors must suffer or the trust fund be swept 
away by a waste of it; which can scarcely escape the imputation 
of dishonesty, unless the plea of incapacity to act rationally be 
interposed and maintained. If the buildings and improvements 
were such as were in conformity with the trust, the case is scarcely 
altered for the better. 

The trustee and the corporation were bound, before accepting 
the trust, to count the cost. They must be supposed to have done 
so unless their conductors were irrational. Unless they were 
willing and able out of other funds to provide for the performance 
of the condition on which the devise was made, it was their duty 
to refuse the devise. It would in that case have gone to the heirs 
of Mrs. Biddle, or have passed to her residuary devisee. 


A. Hamilton, with whom was 4. J. P. Garesches for 
defendant in error. 
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The court is only asked to administer the trust upon principles 
peculiar to equity. Any variation or modification of the trust 
which this may necessitate will be the result of circumstances 
beyond the control of the plaintiff. 

A court of equity has the power to modify or mold this trust to 
the altered condition of things as stated and proved. (Tiff. & 
Bull. Trusts, 388; Stanley v. Cobb, 5 Wall. 119; Curtis v. 
Brown, 29 Ill. 201; McIntire v. Zanesville, 17 Ohio St. 352, 
363; Allen v. Graves, 3 Bush, Ky., 491; Conkling v. Washing- 
ton University, 2 Md. Ch. 505; Parke’s Charity, 12 Sim. 279; 
Att’y-General v. Newark, 8 Biigh, N. 8., 457; Ashton Charity, 
22 Beav. 288; Overseers v. Bierlow, 13 Eng. Law & Eq. 145.) 

The defendants have an interest in this property, which it is 
prayed may be divested out of them. But for what purpose and 
how? By a sale, the proceeds not to be paid to the plaintiff, but 
to be applied, under the direction of the court, for the benefit of 
the balance of the trust property; that is to say, upon the old 
foundation, and therefore only in execution of the trust. A sale 
could be had under the decree of the court. and, as will be scen, 
was in fact so ordered, without any divestiture in terms and with 
the same effect precisely. But if the prayer were wrong in this 
or in any other particular, it will be remembered that that is not 
ground of demurrer. 

There is an indebtedness of the plaintiff of $127,000 which 
was incurred in the due and faithful execution of the trust, as 
stated in the petition, which greatly embarrassed the institution, 
and there are no other means than a sale, as prayed for, of satis- 
fying this indebtedness. It is not pretended that this outlay was 
injudicious or unreasonable, nor is it denied that it has increased 
the value of the property to the full extent of the money expended. 
The condition in this case is subsequent. A mere fujlure to per- 
form such a condition does not divest the estate. (Niccoll v. E. 
R.R. Co., 2 Kernan, 131.) 

It was not claimed that there was a forfeiture, or that there 
had been any entry for condition broken. But performance was 
averred in the petition and was proved on the trial. The effect 
of this performance was to put the plaintiff substantially in the 
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position of a purchaser for value; but however this may be, this 
property cann.. revert to the heirs of the testatrix. Every effort 
will be made by the court to enforce and administer the trust as 
far as practicable. (Stanley v. Colt, 5 Wall. 165, 


Apams, Judge, delivered the opinion of the court, 


Mrs. Ann Biddle by her last will and testament devised to Peter 
Richard Kenrick, Bishop of St. Louis, tract A, as designated on 
the plat of partition among the heirs of John Mullanphy, being 
the third tract west of Eighteenth street, in St. Louis, containing 
twelve and a half acres of land. It is the same tract now the site 
of the Academy on Cass avenue. The devise to Bishop Kenrick ° 
was in trust to found and establish upon the property so devised, 
forever, a house of the order of the Ladies of the Visitation of 
St. Mary, to be commenced within five years after tlie death of the 
testatrix, and to be under the control of that branch of the order 
then occupying the house of said testatrix, in block No. 556 of 
the city of St. Louis. The ladies of the order under whose charge 
it was to be placed subsequently were incorporated, and the pres- 
ent suit is in their corporate name. By their charter the Bishop 
was expressly authorized to convey to them the property thus 
derived, and did so. The heirs of Madame Biddle (she left no 
residuary legatee) are made parties to this suit, except such as 
have released any supposed right they may have in the premises, 
some of whom have done so since the commencement of this suit. 

By the encroachment of the city upon the property it has be- 
come necessary to open a street through it, which will cut off 
several acres of the land from that part of the grounds on which 
the Academy has been erected. In accordance with the terms of 
the devise, an academy was erected and improvements made at 
an expense of some $175,000, of which $100,000 remains as a 
debt against the corporation. 

The petition in substance alleges that by cutting off the part of 
the site referred to, it will be entirely useless for the purposes of 
the charter, unless it can be sold and the proceeds of sale appro- 
priated to the purposes inteuded by the testatrix; that by selling 
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it and appropriating the proceeds of sale to payment of the debt, 
etc., it will be carrying out what the testatrix would do if alive. 

The defendants demurred to the petition, and the demurrer 
being overruled, they answer, raising the same questions by way 
of answer; ut least the same questions arising on the trial were 
presented by the demurrer, as the evidence established the facts 
as stated in the petition. 

The jurisdiction of courts of equity over charitable devises and 
bequests is said to be derived from their general authority to carry 
into execution the trusts of a will or other instrument, according 
to the intention as expressed by the donor. (2 Sto. Eq. Jur., 
§ 1187; Attorney-General v. Ironmongers’ Company, 2 Mylne & 
Keen, 581.) In this case the charity is specific and for a 
lawful purpose. Bishop Kenrick was the original trustee. The 
plaintiff was created a corporation with a power to receive the 
trust, and did so by conveyance from Bishop Kenrick. This 
charity must be administered in accordance with the intentions of 
the testatrix as declared in her will. Unforeseen circumstances 
have transpired which isolate a part of the grounds and render 
them totally unfit for the purposes designed by the testatrix. But 
the corporation has, in furtherance of the trust, expended large 
amounts of money and is still in debt; and a sale of this property, 
and application of tke proceeds to the payment of this debt, will 
be in furtherance of the very purpose for which this charity was 
created. Has not a court of equity the power to authorize this 
conversion? (See Stanley v. Colt, 5 Wall. 119.) If it be 
necessary, the doctrine of cy-pres may be invoked to sustain the 
application. (2 Sto. Eq. Jur.,§ 1176.) That doctrine is that if 
the charity cannot be carried out in the exact mode indicated by 
the donor, or if that mode should become by subsequent circum- 
stances impossible, the general object is not to be defeated if it 
can in any other way be obtained. (Att’y-General v. Boulther, 
2 Ves. 380, 387; s. c.,3 Ves. Jr. 220; Attorney-General v. 
Ironmongers, 2 Mylne & Keen, 576-88; 2 Bean, 313; Martin 
v. Maugham, 14 Simons, 230.) 

The defendants, as heirs at law of the donor, cannot be allowed 
to defeat this application. In no event would a court of equity 











172 , ST. LOUIS. 





Miltenberger v. The St. Louis County Court. 





allow this charity to be defeated by a reversion of this land to the 
heirs at law. Where lands are vested in a corporation, as these 
are, and it is contemplated by the donor that the charity should 
last forever, the heirs never can have the lands back again. If 
it should become impossible to execute the charity as expressed, 
another similar charity will be substituted by the court, so long as 
the corporation exists. (2 Sto. Eq. Jur., § 1177; Ati’y-Gen- 
eral v. Wilson, 3 Mylne v. Keen, 362.) 

The defendants, however, are proper parties in interest, and are 
brought before the court in order that a clear and indefeasible title 
may be made to the purchasers. 

Judgmeut affirmed. The other judges concur. 





EvuGene MILTENBERGER, Appellant, v. Tae St. Louis County 
Court, Respondent. 


1. Mandamus — County Court — Assessments — Specifie judgment. — The 
County Court cannot be compelled by mandamus to give a specific judg- 
ment. Where it has jurisdiction of a case it might be compelled to hear and 
determine it. To hear and determine applications for relief from or altera- 
tion of tax assessments, is the exercise of judicial and not ministerial power. 
The County Court must exercise its own judgment on such applications, and 
no other court can require it to decide in a particular way. 


Appeal from St. Louis Circuit Court. 
S. 4. Holmes, for appellant. 


I. Mandamus is the proper remedy, 1st, because there is no 
other remedy ; 2d, because the petition shows such an error in 
the assessment as the court is bound to correct,; 3d, because the 
court below refuses to perform a duty plainly enjoined by the 
statute. It not only lies to ministerial but to judicial officers. 
(Moses Mand. 15, 16, 19-23, 26, 48, 102, 104; 37 Penn. 279; 
84 Penn. 496.) ‘*The judgment of inferior officers or tribu- 
taries, upon matters which by law they may determine in their 
discretion, will not be controlled, but their judgment as to what 
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the law has allowed them to determine will be controlled.” (9 
Wis. 254; 10 Wis. 518; 4 Cal. 177; Dunklin County v. Dis- 
trict Court, 23 Mo. 454.) The order of the County Court deny- 
ing the petition in this case amounted to a refusal to correct or 
even to inquire into the matter. (27 Mo. 329; Castello v. St. 
Louis Circuit Court, 28 Mo. 259; Vitt v. Owens ef al., 42 Mo. 
514; State ex red. Adamson v. Lafayette County Court, 41 Mo. 
222; State ex red. Jackson v. Howard County Court, 41 Mo. 
247; 9 Wis. 290; 20 Wis. 87.) The proper mode of testing 
the correctness of the action of the County Court is by man- 
damus. (Delaney v. Goddin, 12 Gratt. 266; Bristow v. The 
Supervisors, 3 Gibbs, Mich., 475. ) 


Thos. C. Reynolds, for respondent. 


Mandamus did not lie. (Wagn. Stat. 1193, § 61; State, 
etc., v. St. Louis County Court, 47 Mo. 594. 


ApDAMS, Judge, delivered the opinion of the court. 


This was an application for a mandamus to compel the County 
Court to strike from the assessor’s books an alleged erroneous 
assessment of plaintiffs property. The tax complained of was a 
city tax which the plaintiff claims was illegally and erroneously 
entered on the books by the assessor. He first made his applica- 
tion to the County Court to correct the alleged error by striking 
this tax from the assessor’s books. That court refused to take 
cognizance of the case, and dismissed the petition. The plaintiff 
then applied for a mandamus as above stated, not merely to 
compel the County Oourt to exercise its jurisdiction by hearing the 
case, but also to proceed and enter up a specific judgment by 
striking the alleged erroneous assessment from the assessor’s 
books. 

We cannot in this proceeding decide whether the alleged assess- 
ment was right or wrong. Nor can the County Court be com- 
pelled by mandamus to give a specific judgment. Where it has 
jurisdiction of a case, it might be required to hear and determine 
it. To hear and determine applications of this kind is the exer- 
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cise of judicial and not ministerial power. The County Court 
must exercise its own judgment as to how the matter shall be 
determined, and no other court can require it to decide in a par- 
ticular way. (See Dunklin County v. District Court of Dunklin 
County, 23 Mo. 449; State ex re/. Adamson v. Lafayette County, 
41 Mo. 221.) 

Let the judgment be affirmed. The other judges concur. 





Cuoureav, Harrison & VaLiE, Appellants, v. O. D. Fruzey, 
Respondent. 


1. Agency — Authority of agent limited to the particular sphere of his em- 
ployment.—An agent authorized in the name of his principal, in connection 
with the particular business in which his agency was employed, to indorse 
drafts for collection and deposit on account of such business, or to indorse 
any draft drawn in favor of his principal in connection with that business, 
but who is not an unlimited agent, has no authority to indorse a draft not 
connected with said business, without the knowledge of his principal; and 
where the proceeds did not come into the hands of his principal, but passed 
to another party, the principal cannot be held responsible for such proceeds, 


Appeal from St. Louis Circuit Court. 
Lackland, Martin § Martin, for appellants. 


I. The court may grant any relief consistent with the case 
made by the evidence and embraced within the issues. The 
plaintiff’s relief must be determined by the facts alleged and 
proven, and it makes no difference by what name soever he may 
designate his cause of action. (Ashley v. Winston, 26 Mo. 213; 
Northcroft v. Martin, 28 Mo. 469; Easly v. Prewitt, 837 Mo. 
361.) The practice act provides that in the construction of 
pleading, for the purpose of determining its effect, its allegations 
shall be liberally constructed with a view to substantial justice. 
(Wagn. Stat. 1019, §§ 37, 39.) If the facts alleged and proven 
constitute a cause of action for money had and received, or for 
money paid, laid out and expended, or for any other legal cause 
of action, plaintiff is entitled to recover. See cases above cited. 
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II. Actual knowledge on the part of defendant is not necessary 
to render him liable. Nor is it necessary that defendant should 
have been actually benefited materially. (Sto. Agency, §§ 126, 
128, 138, 135, 224.) A bill of exchange or a negotiable note, 
given in satisfaction of a debt, will support a count for money 
paid. (Pearson v. Parker, 3 N. H. 866; Cummings v. Hackley, 
8 Johns. 202; Lapham v. Barnes, 2 Verm. 213; Cornwall v. 
Gould, 4 Pick. 447; Douglass v. Moody, 9 Mass. 553; Peters 
Barnhill, 1 Hill, 234, 236, note; Wetherby v. Mann, 11 Johns. 
518 ; McLellan v. Crofton, 6 Green]. 333 ; Ingalls v. Dennett, 
id. 80; Clark v. Foxcroft, 7 Greenl. 855; Dole v. Hayden, 1 
Greenl. 152.) Assumpsit for money had and received is a 
liberal equitable action, and lies wherever, by the ties of natu- 
ral justice and equity, no rule, policy or strict law intervening 
to prevent, the defendant ought to refund the plaintiff’s money, 
and cannot with good conscience retain it. (Irvine v. Hanlin, 
10 Serg. & R. 219; Bogart v. Nevins, 6 Serg. & R. 369; 
Morris v. Tarin, 1 Dall..148; Barr v. Craig, 2 Dall. 154; 
Murphy v. Barron, 1 Harr. & Gill, 258; Wiseman v. Lyman, 7 
Mass. 288; Wright v. Butler, 6 Wend. 290; Eddy v. Smith, 138 
Wend. 488 ; Guthrie v. Hyatt, 1 Harrington, 447; Farmers’ Bank 
v. Brown, zd. 330; Tevis v. Brown, 3 J. J. Marsh. 175.) There 
need be no privity of contract between the parties in order to sup- 
port the action, except that which results from one man’s having 
another’s money which he has no right conscientiously to retain. 
(Mason v. Waite, 17 Mass. 563; Hall v. Marston, zd. 579; 
Eagle Bank v. Smith, 5 Conn. 71; Dickson v. Cunningham, 
- Mart. & Yerg. 221.) But negotiable notes received by defend- 
ant are often regarded as money. (Floyd v. Day, 38 Mass. 405; 
Hemmenway v. Bradford, 14 Mass. 122; Willie v. Green, 2 
N. H. 333; Clark v. Pinny, 6 Cow. 297.) Bank notes and 
any other property received as money will support the action as 
if money itself had been received. (Mason v. Waite, 17 Mass. 
560; Ainslee v. Wilson, 7 Cow. 662; Arms v. Ashley. 4 Pick. 
74; Thompson v. Babcock, Bryant, 24.) The action for money 
had and received will lie where money has been received by mis- 
take of facts or without consideration, or where the consideration 
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has failed. (McQueen v. State Bank of Indiana, 2 Carter, Ind., 
413.) In general it may be maintained wherever the evidence 
shows that the defendant has received or obtained possession 
o money belonging to plaintiff which he ought in equity and 
good conscience to refund to him. (Lockwood v. Kelser, 4 


N. H, 185.) 
Sharp & Broadhead, for respondent. 





I. It is not claimed by the plaintiff that there is any liability 
of defendant on the paper or draft offered in evidence, either as 
drawer, indorser or acceptor; but that there was a loan of money 
by plaintiff to defendant, at his request and for his benefit and 
accommodation. It is not pretended that Filley, the defendant, 
or his agent Roberts, ever requested plaintiff to draw the check 
or to hand it to How, or that he ever agreed to indorse for How, 
or to become security for him to the plaintiff. Plaintiff drew the 
check and handed it to How, for what purpose it does not appear ; 
nor does it appear that How was in any sense agent for defendant, 
or even that How requested plaintiff to draw the check in that way, 
or that he requested him to draw it at all. How evidently intended 
to get the money on it. Filley was not indebted to plaintiff, so 
that the check in question was not drawn to pay any such debt. 
The only ground upon which plaintiff can pretend to maintain this 
action is that plaintiff authorized Filley to draw the money by 
making the check payable to his order; that Filley then took the 
check, and, instead of drawing the money himself, indorsed it and 
delivered it to How, and thereby authorized How to draw it. And 
this brings up the question whether the indorsement of Roberts 
was the indorsement of Filley; in other words, whether Roberts 
was authorized to indorse and deliver the paper to How. If this 
was the transaction, and if Roberts so understood it—that is, 
that How was to get the money on the check as if it came from 
Filley —it is strange that he as Filley’s agent took no receipt or 
note, or obligation of any kind, from How. But the evidence shows 
that Roberts was not authorized to make any such indorsement 
for Filley. Filley was engaged in the mercantile business, selling 
goods. Roberts was in the habit of indorsing checks for collec- 
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tion or for deposit ; never did indorse for the accommodation of . 
any one; never signed a note or other paper by which Filley was 

bound to any one for the payment of money. The principal will 

be bound for the acts of his agent within the scope of the general 

authority conferred on him. (Sto. Agency, 115, § 126; With- 

ington v. Herring, 5 Bing. 442.) The scope of the general 

authority in this case did not authorize the indorsement or signing 

of paper for accommodation, or to give notes or obligations for 

borrowed money. The authority of a general agent is confined 

strictly to the business in which he is engaged. 

II. But this is not a suit on the paper. The plaintiff has trusted 
nothing to the act of Roberts as agent. The plaintiff was not 
deceived by the act of Roberts. It did not deal with Roberts in 
the transaction at all, and Filley knew nothing of Roberts’ act in 
indorsing the paper; he accepted no benefit from it. Roberts 
was certainly not authorized to give away Filley’s money to any 
one who might come along. Suppose he had taken the check and 
indorsed it, he certainly was not authorized within the scope of 
his agency to hand the money over to How; and if he was not, 
what authority had he to hand the check over to How after indors- 
ing it, so as to enable him to get the money on it? If it be true 
that Roberts was authorized to indorse checks payable to Filley’s 
order, he certainly was not authorized to give them away when he 
got nothing for them, any more than he could, under his authority 
as general agent, give away all the goods in the establishment. 


Apams, Judge, delivered the opinion of the court. 


The evidence in this case conduced to prove the following facts : 
That the defendant was a merchant in St. Louis, engaged in the 
tin business, and had been in this business for some twenty years ; 
that L. D. Roberts was his clerk, authorized to do any act in the 
name of the defendant in connection with this business, and was 
duly authorized as such to receive and indorse drafts for collection 
and deposit on account of such business; and any draft drawn in 
favor of the defendant on account of this business the said Roberts . 
was authorized to indorse by signing the defendant’s name on the 


back of the same by himself, as agent. 
12—VvoL. L. 
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The evidence conduced to show that John How, without the 
consent of defendant and without his knowledge, obtained from 
the plaintiffs their draft payable to defendant, in these words : 

“Orrice oF CHouTEAu, Harrison & VALLE, 
“St. Louis, April 17, 1869. 

“No, 364. State Savings Association pay to O. D. Filley fifteen hundred 

dollars. $1,500 cy. JOHN BOGGS, Sec’y.” 


That How took this draft to the business house of defendant, 
on Main street, and not finding the defendant there, handed it to 
Roberts, who, without defendant’s knowledge or consent, indorsed 
it “‘O. D. Filley, per Roberts,” and handed it back to John How, 
who thereupon obtained the money upon it. The plaintiff did not 
owe defendant anything at the time. The draft was drawn by 
the plaintiff as a mere matter of accommodation, without the 
knowledge or consent of defendant,-and the proceeds of the draft 
did not go to the defendant or into his business, but went into 
the hands of How, who procured the draft as above stated from 
plaintiff. 

This action was brought for the $1,500 and the interest, as for 
money loaned or advanced by the plaintiff to defendant. Judg- 
ment was given for the defendant, and the plaintiff appealed to 
the General Term, and the judgment being affirmed, the plaintiff 
has brought his case here by appeal. 

The plaintiff asked several instructions, which were refused, 
based upon the presumption that the evidence conduced to show 
that Roberts, as defendant’s clerk, had authority to indorse this 
particular draft. The defendant asked counter-instructions, which 
were given by the court. 

The only question presented by the record is whether there was 
any evidence to warrant the presumption that Roberts had author- 
ity to indorse this draft. The draft had no connection whatever 
with the defendant’s tin business. It must have been intended by 
the plaintiff as a loan to defendant for the benefit of How, or to 
be reloaned by defendant to How. But the defendant had no 
knowledge or information whatever of the transaction, and never 
gave his consent to it; nor did he ever ratify it in any manner. 
So the question occurs, did Roberts have authority to borrow 
money in the name of defendant for the purpose of loaning it 
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out? Could he, under his general authority to transact all busi- 
ness connected with the tin establishment, indorse such a draft so 
as to make his employer responsible for the alleged loan? Rob- 
erts was the general agent of the defendant within the sphere of 
his employment, but he was not an unlimited agent. His agency 
was limited to matters connected with the tin business. He could 
not indorse such a draft, so as to bind his employer without his 
consent, for the return of money which did not go into the tin 
business and was not intended to be put there. 

We see no error in the rulings of the Circuit Court. Judgment 
affirmed. The other judges concur. 





In tHe MATTER OF Patrick GorMAN’s EstaTE, Dante. WALSH, 
Administrator. 


1, Administration — Administrator, liability of, for failure to obey order of 
sale made by Probate Court. — An administrator who postpones a sale ordered 
by the Probate Court, unless for sound reasons, will be held responsible for 
any loss which may happen to the estate by reason of such delay. Query: 
whether he would be protected in such exercise of discretion if sound reasons 
apparently existed. 


Appeal from St. Louis Circuit Court. 


Rankin & Hayden, for appellants. 


Bakewell & Farish, for respondents. 


Buss, Judge, delivered the opinion of the court. 


Decedent owned one-fourth interest in steamboat Henry Von 
Phul, and in March, 1864, the administrator applied to the Pro- 
bate Court for an order to sell the same, representing the risk in 
the trade ( New Orleans ) in which it was engaged; the buoyancy 
at that time in steamboat stock ; that it constituted the bulk of the 
estate, etc. The Probate Court made an order directing him to 
sell at auction upon giving ten days’ public notice, and report at 
the next term of court. He had asked for leave to sell at private 
sale, which was so far refused. But instead of obeying the order 
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he delayed action, and in November, 1866, more than two and a 
half years after the order was made, the boat was burned, and the 
administrator seeks to account only for the insurance received and 
the decedent’s proportion of the net earnings of the boat, which 
was some $5,000 less than the appraised value of his interest. 
The Probate Court refused to allow him credit for this difference, 
and the Circuit Court affirmed its action. 

The administrator claims that he had a right to exercise his 
discretion in the matter of the sale, and that he exercised it 
soundly; but it appears that, when the order was made, bouts 
were paying well, and from that year they constantly declined in 
business and value. It is probable, from the evidence, that if he 
had complied with the order of court, the interest of decedent 
would have brought more than its appraised value, which was 
$18,000, and no sufficient excuse is given for not having done 
so. It is unnecessary to say whether an administrator would be 
protected in postponing a sale ordered by a Probate Court for 
apparently sound reasons. It is enough to say that the present 
record discloses no such reasons, although bad faith is not 
charged. The judgment below should be affirmed. The other 
judges concur. 





e 


St. Lours Zinc Company, Appellant, v. Georcz F. Hesset- 
MEYER e/ al.,- Respondents. 


1. Practice, civil — Appeal — Parties — Injunction bond — Sureties.— The 
sureties on an injunction bond are not parties to the judgment in the original 
suit and have no right to appeal therefrom. If a proceeding be had upon the 

- bond to assess damages against them, they become parties in interest und may 
appeal from the judgment; but until this occurs they have no such interest 
us authorizes them to carry on the original suit by appeal or otherwise. 


Appeal from St. Louis Circuit Court. 


S. 4. Holmes, Harding § Crane, and Lackland, Martin 
§ Lackland, for appellant, and A. J. Kennedy, surety. 


B. Poepping, for respondents. 
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Apams, Judge, delivered the opinion of the court. 


This was a proceeding for an injunction to restrain the defend- 
ants from acting as officers of the plaintiff. A temporary injunc- 
tion was granted and an injunction bond given, on which Andrew 
J. Kennedy was principal and Bernard Finney and others sureties. 
The court dissolved the injunction in part and sustained it in part 
on the final hearing, and the defendants took an appeal to General 
Term, where this judgment was reversed and the cause remanded. 
From this judgment of the General Term the parties to the 
injunction bond, and not the plaintiff to this suit, have appealed 
to this court. 

I know of no law that allows the sureties in an injunction bond 
to appeal to this court from a judgment in the original suit. They 
are not parties to the judgment in any sense of the term, nor are 
they interested within the meaning of the statute, which provides 
that every person aggrieved by any final judgment of any Circuit 
Court may make his appeal to the Supreme Court. If a proceed- 
ing be had upon the injunction bond, by motion or otherwise, against 
them to assess damages, then they become parties and may appeal 
from such judgment. But until this occurs they have no such 
interest as to authorize them to carry on the original suit by appeal 
or otherwise. ‘The appeal, therefore, made by them from the 
judgment of the General ‘l'erm is dismissed. The other judges 
concur. 





—-—— e 


Watso & Berts, Appellants, v. THomas ALLEN ef al., 
Respondents. 


1. Practice, civil —Appeal — Instructions—Exceptions.—Instructions will not 
be reviewed when no exceptions are taken. 


Appeal from St. Louis Circuit Court. 
S. M. Holliday and J. R. Shields, for appellants. 
Dryden & Dryden, for respondents. 


The plaintiffs’ exception to the refusal of the motion for new 
trial will not enable this court to review the action of the Circuit 
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Court in refusing plaintiffs’ instruction. No objection was made 
at the time of the refusal, and it comes too late in the motion for 
a new trial for the first time. (Powers v. Allen, 14 Mo. 367; 
Dozier v. German, 30 Mo. 216; Thompson v. Russell, 30 Mo. 
498 ; Devlin v. Clark e¢ al., 31 Mo. 22; Calvert v. City of Al- 
exandria, 33 Mo. 149.) 


Waener, Judge, delivered the opinion of the court. 


The only point relied on by the appellants is the ruling of the 
court in refusing their first instruction. In looking into the record 
we find that no exception was taken, and therefore there is nothing 
saved for this court to review. 

Judgment affirmed. The other judges concur. 


> 





Anprew Kine anp Henry C. Lackianp, Respondents, v. Levicg 
A. MITTALBERGER, Appellant. 


1, Evidence — Trials — Leading questions — Discretion of court.— Leading 
questions are sometimes permissible in a direct examination. When and 
under what circumstances they are so, rests in the sound discretion of the 
court trying the case to determine; and its discretion is not assignable for 
error. 

2. Evidence — Variance —Parties.—Suit was brought to recover compensation 
for services alleged to have been rendered in a former suit instituted by 
defendant. The record of the former suit showed that the suit had been 
instituted in the name of defendant, and that her trustee was joined with 
her. Held, that the former suit was virtually the suit of defendant, and that 
the joinder of her trustee did not make the parties so different as to constitute 
a variance and exclude the former suit as evidence. 

8. Married women, contracts of — Separate estate.— A married woman pos- 
sessing a sepurate estate is treated as a feme sole in regard to that estate, 
and may dispose of it or do whatever is necessary for its protection; and if 
she becomes discovert she may be sued at law on any contract she may pre- 
viously have made concerning or binding that estate. 


Appeal from St. Charles Circuit Court. 


E. A. Lewis, for appellant. : 


I. The court erred in admitting the testimony of plaintiff King, 
given in response to the leading question objected to by defend- 
ant. The testimony so drawn out was the only direct testimony 
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in the case connecting the defendant with any contract between 
the parties. 

II. The court erred in admitting against defendant’s objections 
the record of the case of Gatzwiler v. Morgan. That testimony 
was variant from the petition, which charged for services rendered 
in a suit instituted by defendant herself against Morgan, and under 
a special contract limited to that suit. (1 Greenl. Ev., § 66.) 

III. A married womaun’s contract being a nullity to all intents 
and purposes, it is sufficient to prove her coverture under a 
general denial of the contract. (Gould Pl. 325, §§ 38, 39; 
Fuller v. Bartlett, 41 Me. 241.) It is not attempted in this 
case to subject a married woman’s separate estate to liability 
for her contract made with reference to it, under the equitable 
power of appointment. It is purely a personal action, seeking 
damages for breach of a personal contract, and ending in a 
general judgment against the defendant personally. (Chapman 
v. Lemon, 11 How. Pr. 235; Claflin v. Van Wagoner, 32 Mo. 
252.) In this case, however, the idea of a specific charge upon 
defendant’s estate, in whole or in part, does not once appear 
either in the pleadings or the instructions. The petition asserts 
that the defendant has made a special contract, and that she has 
violated the same, and asks for judgment against her for the 
damages occasioned to the plaintiff thereby. The proceeding 
must in all cases be against the property of the married woman, 
and her ucquisition of a separate estate does not render her any 
more capable of coutracting than she was before. (Whitesides v. 
Cannon, 23 Mo. 457; Anglett v. Ashton, 1 Mylne & Cr. 105, 
111; Francis v. Wigzell, 1 Madd. Ch. 145, 147; 2 Bright. 
Husb. & W. 254; Adams’ Eq. 45; Clancy on Rights, etc., 345 ; 
Bauer v. Bauer, 40 Mo. 61; 2 Rop. Husb. & W. 240-43, ch. 
21, § 2; Parker v. Lambert, 31 Ala. 89; 1 Grant’s Cas. 21; 
Schlosser’s Appeal, 58 Penn. St. 493; Kerby v. Miller, 4 Cold., 
Tenn., 4; Long v. Long, 1 McCar. 462, 466.) The fact that 
defendant was a feme sole when this suit was commenced can 
make no possible difference in the case; for, the suit being 
founded on a special contract, it must stand or fall with the validity 
or nullity of the alleged contract at the time it was made. 
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H. C. Lackland, for respondents. 


No question growing out of defendant’s relations as a married 
woman was raised in the pleadings. This was suggested in the 
refused instructions for the first time. At the time the present 
suit was brought against the defendant she was a single woman, 
her husband having died. This question was settled in the court 
in which plaintiffs rendered the services for which they now sue, 
viz: Mittalberger’s trustee and Mittalberger v. Morgner, 46 Mo. 
49. It was there decided that it was proper to bring the suit in 
her own name, because the suit concerned her own separate prop- 
erty and was for her use and benefit. If she was the proper 
person to bring the suit, and it concerned her own separate 
property in which her husband had no interest, she could employ 
lawyers to bring that suit, and her own separate property would 
be bound by her contracts for her lawyers’ fees. ‘The right to 
hold property in her own name necessarily carries with it the right 
to sue and to be sued in her own name, or to employ attorneys to 
attend to these suits. (Meyer v. People’s Railway Co., 43 Mo. 
526; Beardslee, etc., v. Steinmesch, 838 Mo. 168-9. ) 


Waener, Judge, delivered the opinion of the court. 


The objection taken to the admissibility of a portion of the evi- 
dence, because the question that it was in answer to was leading, 
cannot be held good in this court to the extent of authorizing a 
reversal on that ground. The question was leading in its char- 
acter, but leading questions are sometimes permissible in a direct 
examination. When and under what circumstances they are so 
rests in the sound discretion of the court trying the case to deter- 
mine, and its decision is not assignable for error. (Meyer v. The 
People’s Railway, 43 Mo. 523; 1 Greenl. Ev., § 435.) 

There was no error in admitting the suit instituted in the Cir- 
cuit Court in evidence. The objection taken to its admission 
was that the parties therein mentioned were different from those 
described in the plaintiff’s petition. But that suit was brought in 
the name of the defendant to this action, as plaintiff, and her trus- 
tee was joined with her; it was therefore virtually her suit, and 
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the joinder of her trustee did not make the parties so different, or 
constitute such a fatal variance, as to justify the exclusion of the 
evidence. (Wagn. Stat. 1033, § 1.) 

The present action was brought on a special contract for pro 
fessional services rendered by the plaintiff to the defendant. The 
defense made was a denial of the contract, and on the evidence 
the jury found for the plaintiff. The only question requiring any 
consideration is whether the action is maintainable. It seems that 
when the alleged contract was made and the services were performed 
the defendant -was a married woman possessing a separate estate. 
But when this action was brought her husband was dead and she 
was discovert. The suit in which the services were rendered and 
for which compensation is claimed was prosecuted for her sole 
benefit and related to her separate estate. It is now contended, 
however, that her coverture disabled her from making the con- 
tract, and that it was wholly void. Had the contract been a per- 
sonal one and a mere legal promise to pay, this would be unques- 
tionably true. But a married woman possessing a separate estate 
is treated as a feme sole in regard to that estate, and may dis- 
pose of it and do whatever is necessary for its protection. The 
defendant had full and complete authority to employ attorneys to 
maintain her rights in the estate, and a liability to pay for their 
services was thereby created. If the plaintiffs had attempted to 
obtain their pay while the defendant was a /eme covert they could 
not have maintained their legal action, but would have been under 
the necessity of resorting to a proceeding in equity to subject the 
estate specifically to the payment of the demand. But the claim 
is a valid one, the defendant is now sui jurzs, and we do not 
perceive any good reason why the action may not be maintained 
against her, as it appears that her separate estate is still in 
existence. 

Judgment affirmed. The other judges concur. 
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Ezra GREEN ef al., Appellants, v. JonaTHAN K. Sutton ef al., 
Respondents. 


1. Married Women —Jus disponendi.— A married woman will have the un- 
controlled disposition of property left to her sole and separate use, notwith- 
standing the fact that the mode of its disposition is by the terms of the deed 
made specific, as by # writing signed and witnessed by iwo witnesses, or by 
devise. She is not restricted to that mode, but may adopt any other method 
known to the law, unless affirmatively confined to the one named. 

2. Deeds — Life estate— Remainder — Habendum.— If a deed embrace incon- 
sistent provisions, some indicating a power of absolute disposal, which can 
only be had by the holder of the fee, and others creating a remainder which 
supposes a life estate, the words of the Aabendum clause should control, and 
there can be no remainder. 

8. Deeds — Conveyance, with power of disposition.— A conveyance coupled 
with a distinct and naked power of disposition always carries the fee, unless 
such conveyance be made by express words to vest an estute for life only. 
(On this proposition Adams, J., expressed no opinion.) 

' 4. Lands and land titles — Life estate — Limitation over.— There cannot be a 

limitation over, ufter the death of a tenant for life, to the heirs of one then 

living. And in construing a deed made to A., with remainder over to the 
heirs of b., where it was doubtful whether the grantor intended conveying to 

A. an estate in fee simple or for life, the former intention might be inferred 

from the chance that B. would perhaps survive A., and so the estate might 

lapse; and in determining this question, it would be immaterial whether A. 

held the legal or the equitable estate. 


Appeal from St. Louis Circuit Court. 
Daniel Dillon, for appellants. 


I. Nancy A. Green under this deed took a life estate only, with 
certain specified powers. (a) The entire deed must be construed 
together, and effect given to every part of it if possible. (Smith 
v. Bell, 6 Pet. 68; Wager v. Wager, 1 Serg. & R. 374; Pryor 
v. Quackenbush, 29 Ind. 475; Siegwald v. Siegwald, 37 Ill. 430; 
Richardson v. Palmer, 38 N. H. 218; Bogy v. Gibson, 28 Mo. 
479.) (6) The deed, taken as a whole, shows that it was not 
the intent to give the entire property to Nancy A. Green abso- 
lutely, but, on the contrary, to give her but a life estate with cer- 
tain powers. The deed will be construed so as to give effect to 
this evident intent, if possible to do so without violating any 
established rule of law. (Smith v. Parkhurst, 3 Atk. 136; Good- 











MARCH TERM, 1872. 187 





Green et al. v. Sutton et al. 





title v. Bailey, Cowper, 600; Bridge v. Wellington, 1 Mass. 227; 
Pray v. Pierce, 7 Mass. 384; Frost v. Spalding, 19 Pick. 446; 
Barnes v. Haybarger, 8 Jones, Law, 76; Chamberlain v. Cram, 
1 N. H. 64; Jackson v. Meyers, 3 Johns. 395; Peyton v. Ayres, 
2 Md. Ch. 64; Brannan v. Musick, 10 Cal. 105; Hagan’s Heirs 
v. Welcker, 14 Mo. 177; Jecko v. Taussig, 45 Mo. 167.) 

II. Defendants say that a life estate not having been expressly 
given Nancy A. Green, the power of disposition given to her con- 
verted her estate into an absolute fee. This rule, relied on by 
defendants, does not apply for at least three reasons: First, 
because the rule applies only in cases where the instrument shows 
it to have been the intent to give the first taker the fee. It isa 
rule of presumed intent. (Rubey v. Barnett, 12 Mo. 7; Bur- 
well’s Ex’r v. Anderson’s Adm’r, 3 Leigh, 356; Cooke v. Hus- 
bands, 11 Md. 507; Ide v. Ide, 5 Mass. 504.) Secondly, the 
rule requires that the power of disposition be an unlimited one to 
dispose of the property at mere will and pleasure, as one might do 
with his own property. (1 Chance on Powers, 40; Hall v. Rob- 
inson, 3 Jones, Eq., 352; Pulliam v. Byrd, 2 Strob. Eq. 142; 
17 Pick. 339; Prudens v. Prudens, 14 Ohio St. 255; Dedrick v. 
Armour, 10 Humph. 593; Burwell’s Ex’r v. Anderson’s Adm’r, 
3 Leigh, 355 ; Jackson v. Bull, 10 Johns. 19; Jackson v. Rob- 
bins, 16 Johns. 537; McLean v. McDonald, 2 Barb. 534; Ide v. 
Ide, 5 Mass. 500; Burbank v. Whitney, 24 Pick. 146; Picker- 
ing v. Langdon, 22 Me. 413 ; Ramsdell v. Ramsdell, 21 Me. 288; 
Moore v. Webb, 2 B. Monr. 282; Att’y-Gen’l vy. Hall, Fitzg. 314; 
Ross v. Ross, 1 J. & W. 154; Brown v. Gibbs, 1 R. & M. 614; 
Rubey v. Barnett, 12 Mo. 7.) In all these cases the court will 
see that the power was of the unconditional character above men- 
tioned. Thirdly, the rule is applicable to wills only and not to 
deeds. (1 Sugd. Pow. 121.) It will be observed that all the 
cases above referred to, in which the rule was held to apply, were 
cases of wills. (a) Our statute (Wagn. Stat. 1351, § 2) does 
not affect this case, as it does not apply where the intent to pass 
a less estate than a fee is necessary implied in the terms of the 
grant. (0b) If these were legal estates, the deed should be con- 
strued as giving Nancy A. Green a life estate with a power, and 
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the intent of the parties carried out. But this was a conveyance 
by bargain and sale, and the legal title was vested in the trustee 
in fee, and equitable estates only given to the beneficiaries. (Gil- 
bert Uses, 285; Prest. Abstr. 141; 2 Blackst. Com. 338; 1 
Lomax R. P. 191; 2 Lomax, 129, 130; 2 Washb. R. P., 3d ed., 
392, 420, 428; 16 Johns. 304; 5 Wall. 282; Guest v. Farley, 
19 Mo. 147.) For the purpose of carrying out the intent of 
the parties, courts of equity, in dealing with equitable estates, 
adopt a more liberal rule of construction than courts of law can in 
dealing with legal estates. (Watk. Descents, 168; Hayes’ El. 
Com. Law, Eq. & Tr. Est. 7; 1 Fearne Cont. Rem., 4th Am. 
ed., 90, 124, 144, 445; 4 Kent, 303-4; Bagshaw v. Spencer, 
2 Atk. 570; Brailsford v. Heyward, 2 Desauss. 293. (c) De- 
fendants say that if the deed conveyed to Nancy A. Green a life 
estate only with a power, the limitation to the heirs of Henry 8S. 
Green cannot be sustained, for the reason that their interest was a 
contingent remainder which did not vest at or before the termina- 
tion of the particular estate. It is not necessary in trust estates 
that contingent remainders should vest at or before the termina- 
tion of the particular estate. (1 Fearne Cont. Rem. 304-5; 
Hayes’ El. Com. Law, Eq. & Tr. Est. 69-71; 1 Spence Eq. Jur. 
455, 505; 1 Prest. Abstr. 133, 146; Prest. Est. 148 ; Crabbe 
R. P. 528, 53 Law Lib. ; Williams R. P. 264; 1 Lomax R. P. 
435; 2 Washb. R. P., 3d ed., 462-3; Chapman v. Blissett, 
Temp. Talbot, 150; Hopkins v. Hopkins, 1 Atk. 581; Robinson 
v. Robinson, 2 Ves. Sr. 226.) 

Ill. If it be held that Nancy A. Green took a fee, it was a 
defeasible one in the equitable estate. Even if this was a case 
where the use was executed by the statute of uses, the limitation 
to the heirs of Henry 8. Green should be upheld as a shifting use. 
(Fearne Cont. Rem. 274-6; Crabbe R. P. 493-8, 53 Law Lib.; 
Williams R. P., 3d Am. ed., 267 et seg. ; 4 Kent, 396-7; 2 
Washb. R. P. 574-8.) But, as we have seen, this is not a case 
of a use executed, but a trust; 7. e., a use not executed by the 
statute. As a trust estate it would seem that there is no difficulty 
in sustaining the limitation to the heirs of Henry 8. Green, even 
supposing Nancy A. Green to have taken the fee. (Bac. Uses, 
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9 ef seg. ; Cornish Uses, 18-21, 1 Law Lib. ; 1 Cruise Dig. 336, 
870; 1 Sand. Uses, 62-9; Fearne Cont. Rem. 124; 1 Prest. 
Est. 143-9; Burton Real Prop. 384-9, 21 Law Lib.; 1 Hil- 
liard R. P. 289, 290; 4 Kent, 327, 329, 332; 2 Washb. R. P., 
3d ed., 365 e¢ seg.) Trusts are substantially what uses were 
before the statute of uses. The only rule which it is positively 
forbidden to violate in creating them is the one against perpetui- 
ties. (Burgess v. Wheate, 1 Blackst. 176-86; 1 Spence Eq. 
500; Hayes’ El. Com. Law, etc., 71; 4 Kent, 303-5; Walk. 
Am. Law, 332-3, §§ 8, 9.) 


4. H. Bereman, for respondent. 





The estate created in Nancy A. Green by the deed was a fee 
simple. 

1. If Mrs. Green had conveyed in her lifetime, or bequeathed 
the real estate, she would have disposed of the fee. (Pendleton 
v. Bell, 32 Mo. 100; Jecko e¢ al. v. Taussig, 45 Mo. 167.) 

2. A life estate will not be inferred; to create it the deed 
should have expressly declared it. In this deed no life estate is 
mentioned. (Rubey v. Barnett, 12 Mo. 7.) 

& The jus disponendi, or right of alienation, conferred 
upon Mrs. Green, implies an absolute property in fee simple in 
her estate, (Ruby v. Barnett, supra; Hazell v. Hagan, 47 
Mo. 277; Jackson v. Robbins, 16 Johns. 587; Timewell v. Per- 
kins, 2 Atk. 103 ; Moore v. Webb, 2 B. Monr. 282; Doughty 
v. Brown, 4 Yeates, 179; Helmer v. Shoemaker, 22 Wend. 187; 
Huskisson v. Bridge, 3 Eng. L. & Eq. 180; Pulliam v. Byrd, 
2 Strob. Eq. 142.) 

4. If the first taker of an estate, not expressly declared to 
be for life, have the right of disposal he takes a fee, and any 
limitation over is void. (Attorney-General v. Hall, Fitzg. 314; 
Jackson v. Brewster, 10 Johns. 19; Ramsdell v. Ramsdell, 21 
Me. 288; McLean v. McDonald, 2 Barb. 534; Ide v. Ide, 5 
Mass. 500; Ross v. Ross, 1 Jac. & Walk. Eng. Ch. 154.) 

5. Mrs. Green having the right of disposal at her pleasure, 
was not restricted or restrained to any particular modes or uses, 
and therefore had a fee. (Pendleton v. Bell, supra; Co. Litt. 
223 a; Kimm v. Weippert, 46 Mo. 532.) 
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6. If the intent of the parties is to be considered, therr the con- 
trolling, leading intent was to create a separate estate for the 
married woman; and the subsequent intent to dispose of it for 
her, in case she failed, shall be rejected, as contravening the well- 
known rules of law. (2 Hill. Real Prop. 336.) 

7. If Mrs. Green took only a life estate, with a power of dis- 
posal, then the deed creates an entail; and then, by the statute in 
force at that time (R. C. 1855, ch. 32, § 5), the entail estate was 
broken up, and the estate was cast upon her heirs by the statute, 
and not upon the heirs of the husband. 

8. The limitation over to the heirs of Henry S. Green was void 
because, at the death of Mrs. Green, there were no persons in being 
answering to the description. Her husband being alive, he had no 
heirs — nemo est haeres viventis —and the title did not remain 
in abeyance. (1 Hill. Real Prop. 53; Bucksport v. Spofford, 3 
Fairf. 492 ; 2 Blackst. Com. 168 ; Davis v. Speed, 2 Salk. 675. ) 

9. At the death of Mrs. Green there was no right of equity in 
these plaintiffs, as they were not then heirs of Henry S. Green ; 
and the right of entry being gone, the remainder was gone. 
(Fearne on Rem. 289, ch. 3.) 

10. This trust estate, being a mere creature of the courts, and 
an evasion of the statute of uses, ceased at the death of Mrs. 
Green, when the necessity for it ceased, namely, that of creat- 
ing her separate estate ; and it vested, eo insfanti, in some one, 
and did not vest in plaintiffs. (1 Cruise, 375; 2 Leon, 18; 2 
Sharsw.. Blackst. 8334; 5 East, 162; Player v. Nicholls, 1 Barn. 
& Cress. 336; 1 Barn. & Ald. 530; 1 Hill. Real Est. 538, ch. 46; 
Gilb. Uses, 76.) 


Buss, Judge, delivered the opinion of the court. 


This is an action of ejectment for possession of land situated in 
the city of St. Louis. The case was submitted on the pleadings 
and an agreed statement of facts, which are briefly as follows: On 
the 10th day of June, 1856, Wm. A. Pendleton and Mary A., his 
wife, bargained and sold the property in question to George Har- 
rington in fee, ‘‘ upon trust, nevertheless, to the uses and subject 
to the powers, provisions, declarations and agreements hereinafter 
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expressed and declared ; that is to say, to the sole and separate 
use, benefit and disposal of the said Nancy A. Green, party of the 
third part, free from the control of liability for or on account of 
her husband, Henry 8. Green, and to such uses as the party of 
the third part may at any time or times hereafter, by any writing 
signed by her hand, in the presence of two or more credible wit- 
nesses, direct and appoint, and on her death to such uses as she 
may by her last will and testament, duly made and executed, direct 
and appoint ; and in the event of her dying intestate, to the use 
of the issue then living of said Henry S. and Nancy A. Green, 
and in default of such issue, to the right heirs of Henry S. Green. 
And this indenture and the estate created by the same is hereby 
made subject to this other and further condition and trust, namely, 
that the property hereby conveyed shall and may be from time to 
time and successively charged, invested and reinvested indefinitely 
by said trustee, on the sole and separate request made in writing 
of the said Nancy A. Green, and attested by two or more credible 
witnesses, and that each and every thus newly acquired accession 
of the aforesaid trust estate shall be subject to the uses hereinbe- 
fore limited and declared.”” Nancy A. Green had no issue, made 
no disposition of the property during her life, and died intestate 
in January, 1868. Henry 8. Green died in October, 1870. The 
plaintiffs are his heirs. The plain intent of this deed is to create 
an estate for the sole and separate use of Mrs. Green, and the 
trustee is a married woman’s trustee, who holds the property sub- 
ject to the uncontrolled disposition of the wife. That this is not 
the purport of the deed is contended, first, because the mode of 
directing the disposition is specific, to-wit: by writing, signed 
and witnessed by two witnesses, or by devise ; second, because of 
the remainder. 

First, nothing is more common than for a conveyance creating 
a sole and separate estate in a married woman to specify in detail 
the mode of disposition, and it was never supposed that she was 
restricted to that mode. But the doctrine now is that she may 
adopt any other known to the law, unless affirmatively confined 
tothe one named. (Kimm v. Weippert, 46 Mo. 522.) 

Second, the remainder is impossible. No life estate is given, 
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and the provision for the disposition of the property is inopera- 
tive. It cannot create a remainder ; for when the fee—the whole 
estate —is disposed of, nothing remains. To avoid this difficulty 
it is contended that only a life estate was created in Mrs. Green, 
and that this remainder itself shows such to be the intent of the 
instrument. A life estate is usually created by words of express 
limitation, and will not be assumed unless there are such words or 
their equivalent. If the deed shows by other provisions that the 
grantor intended his grantee to hold an estate for life only, such 
would be its effect. But if there be inconsistent provisions, some 
indicating a power of absolute disposal, which can only be had by 
the holder of the fee, and others creating a remainder which sup- 
poses a life estate, then the words of the Aabendum should have 
‘a controlling significance. 

Counsel claim that the right to control the conveyance, to devise, 
etc., is simply a power of disposition attached to the life estate. 
Such a power might be given, but will not be inferred from the 
words importing a complete estate. The chancellor, in Jackson v. 
Robbins, 16 Johns. 288, distinguishes between the two as follows: 
‘*We may lay it down as an incontrovertible rule that when an estate 
is given to a person generally or indefinitely, with a power of dis- 
position, it carries a fee, and the only exception to the rule is that 
when the testator gives to the first taker an estate for life on/y, 
by certain and express words, and annexes to it a power of dispo- 
sal, in that particular and special case the devisee for life will not 
take an estate in fee, notwithstanding the distinct and naked gift 
of a power of disposition of the reversion. This distinction is 
carefully marked and settled in the cases.”” The same distinction 
is substantially made in Pulliam v. Byrd, 2 Strob. Eq. 142, and 
there can be no doubt of its correctness. The question has gen- 
erally arisen, as in Jackson v. Robbins, in construing devises ; 
for before our statute it was necessary, in order to pass the fee, 
that the conveyance should contain words of inheritance; while the 
same formality was not required in a will. In this respect they 
now stand in this State upon the same footing, and a grant 
or devise to a person by name carries the fee, without the term 
‘*heirs,”’ or other words of inheritance. (Gen. Stat. 1865, ch. 
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108, § 2; Wagn. Stat. 135.) But for the statute, the present 
grant might be for the life of Mrs. Green only, and in that case 
the right to dispose could be treated as a power merely. The gen- 
eral doctrine has been uniformly recognized by this court. In Ru- 
bey v. Barnett, 12 Mo. 1, the devise was to the widow for life, 
and the court says that ‘‘ an express estate for life negatives the 
intention to give the absolute property, and converts the words 
giving a right of disposition into words of mere power, which, 
standing alone, would have been construed to convey an interest.” 
(See also Hazel v. Hagan, 47 Mo. 277.) 

That this was not intended to be a limitation over, I the more 
readily infer from the fact that it was made to the heirs of a living 
person, of one who might be and actually was alive at the death 
of Mrs. Green. 

At the determination of what is called the particular estate there 
was no one who could take. The title must vest somewhere, and 
if the plaintiff’s claim be correct, it vested nowhere— was in 
abeyance until Mr. Green’s death. This could not be. Did 
it then revert? If so, the plaintiffs are out of court, and the 
remainder would be gone even if it had been created. I prefer 
rather to treat it as a nullity from the beginning — a mere attempt 
to follow the property after all control over it was surrendered. I 
have spoken of the instrument as though it conveyed a legal estate 
to the beneficiary, and counsel insist that a different rule prevails 
in trust deeds. So far as words are merely technical, a more lib- 
eral construction may be given them in order to carry out the 
intention of the parties. But the question pertains to that inten- 
tion. Did the grantor design to give the beneficiary complete 
power over the premises? Was the use unlimited? If so, the 
attempted limitation is void, and the rule is not a technical one. 
It cannot matter whether the wife held the legal estate, or whether 
or when the use was executed in her. It is just as impossible to 
limit an unlimited use as to have a remainder when the whole is 
given. 

The judgment of the Circuit Court will be affirmed. Judge 
Wagner concurs. 

18—VvoL. L. 
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Per ApaMs, Judge. 


I concur in the result, but I am not satisfied with regard to 
some of the propositions maintained by Judge Bliss. In any 
view of the case, the plaintiffs cannot recover, as they have shown 
no title to the premises. Conceding that the limitation over 
could have been made, they cannot take, because the limitation 
was to the right heirs of their ancestor, who was alive at the time 
of the death of the grantor holding the partfcular estate. He 
could have no heirs until his death. ‘* Wemo est haeres viven- 
tis.”? It is unnecessary to decide whether the grantee took an 
absolute fee discharged of the limitation or not; or whether, this 
being a trust estate, a fee could be limited on a fee to take effect 
on the contingency referred to in the deed. And I therefore 
express no opinion on these questions. 





Tue Scuoot Directors oF THE Townsnip or St. CHARLEs, 
Plaintiffs in Error, v. ANNA GorrGEs ef al., Defendants in 
Error. 


1, Limitations — Public schools — Doctrine of nullum tempus not applicable. 
— An adverse, open and hostile possession for more than ten years before 
suit brought, isa good defense against a title thereto vesting in the public 
schools. The doctrine of nullum tempus does not apply to any of the subdi- 
visions of the State, such as counties, cities, or other municipal corporations, 
or to any corporations, private or public, And the act of 1865, excluding lands 
given to public, pious or charitable use, from the operation of the act of lim- 
itations (see Wagn. Stat. 917), has no application to actions commenced nor 
to cases where the righ of entry accrued before the section was enacted. 


Per Buss, Judge, dissenting. 


2. Limitation — Public schools — Doctrine of nullum tempus applies.— Ten 
years’ adverse possession is no bar to title vesting in the public schools. The 
act of 1865, withdrawing lands dedicated to public or charitable use from the 
operation of the statute (Wagn. Stat. 917, 3 7), is not modified or controlled 
by section 2 of the same act (p. 921), confining the limitation statute to cases 
where the right of action accrued since its passage. The former provision in 
effect repeals the latter. 
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Error to St. Charles Circuit Court. 
Th. Bruere, for plaintiffs in error. 


I. In limitations to actions for the recovery of land, the actin 
force at the time the action is commenced, and not when cause of 
action accrued, must govern. In the case at bar, at the time the 
suit was commenced no limitation could be pleaded concerning 
lands held in trust for the support of schools. (Hauser v. Hoff- 
man, 82 Mo. 384; Billon v. Walsh, 46 Mo. 492.) 

Il. The statute of limitations, under the laws of 1855, could 
not commence running until the lot was set apart for the support 
of schools in 1857, as no title vested in the schools from the 
United States until then. (Patterson v. Fagan, 38 Mo. 70; 
Kissell v. St. Louis Public Schools, 16 Mo. 553.) The school 


directors could not sell until the lot was set «part. 
H. C. Lackland, for defendants in error. 


Unless retrospective effect were given to section 7 of chapter 
191, Gen. Stat. 1865 (Wagn. Stat. 917), plaintiffs were barred 
by the statute of limitations. (Knox v. Cleveland, 13 Wis. 
245; Wagn. Stat. 926, § 83.) 


ApaMs, Judge, delivered the opinion of the court. 


This was an action of ejectment for a lot in St. Charles. The 
plaintiff claimed title under acts of Congress whereby the lot in 
controversy was set apart and donated to it for school purposes. 
The defendants claim title by adverse possession for more than 
ten years before the commencement of this suit, which they set 
up in their answer as a defense to this suit. The plaintiff moved 
to strike out this defense, which motion was overruled and an 
exception taken to this action of the court. The plaintiff then 
suffered a nonsuit, with leave to move to set the same aside, and 
filed a motion for that purpose, alleging as the only cause there- 
for the action of the court in overruling its motion to strike out 
the defense of the statute of limitations. 

The only question presented by this record is whether an ad- 
verse, open and hostile possession for more than ten years before 
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the commencement of this suit was any defense to a title emanat- 
ing from the government of the United States, and vesting in 
plaintiff for school purposes more than ten years before this suit 
was brought. 

The maxim ‘‘mullum tempus occurit regi” was a prerog- 
ative of the king of England, brought to our country with the 
introduction of the common law, and was applied here to our 
sovereignties, state and federal, as it had been in England to the 
king as the sovereignty there. But this rule of the common law 
does not apply to any of the subdivisions of the State, such as 
counties, cities, or other municipal corporations, or to any cor- 
porations, private or public; and unless such corporations are 
excepted from the statute of limitations, they are comprehended 
within it under the general term ‘‘ persons.” (See County of 
St. Charles v. Powell, 22 Mo. 525.) 

By the practice act of 1849, article 1m, section 10, the State 
was expressly named as being within the limitation of personal 
actions. The limitation law of 1857, which was a re-enactment 
of the act found in the revision of 1855 without an enacting 
clause, extended the limitation above referred to to real as well as 
personal actions. But in the revision of 1865 (Wagn. Stat., 
ch. 191, p. 917, § 7) it is declared that ‘‘ nothing contained in 
any statute of limitation shall extend to any lands given, granted, 
sequestered, or appropriated to any public, pious, or charitable 
use, or to any lands belonging to this State.” 

It is contended here that this section stopped the running of 
the statute so far as the rights of the plaintiffs are concerned. 
It will be observed, however, that this section is prospective in 
its operation, and does not apply to actions commenced nor to 
cases where the right of entry had accrued before this section 
was enacted. (See section 32 of same law, Wagn. Stat. 921.) 
This section declares that ‘‘ the provisions of this chapter (191) 
shall not apply to any actions commenced nor to any cases where 
the right of action or of entry shall have accrued before the time 
when this chapter takes effect, but the same shall remain subject 
to the laws then in force.” 

The language of this section is plain, and indicates clearly to 
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my mind that the Legislature did not intend by section 7 to stop 
the running of the statute in cases where it ulready had com- 
menced to run. This was the view taken by this court in the 
case of Abernathy v. Dennis, 49 Mo. 468. I think the statute 
of limitations was a good defense in this case, and there was no 
error in the court in refusing to strike it out. 

The judgment must be affirmed. Judge Wagner concurs, 


SEPARATE OPINION OF JUDGE BLISS. 


I do not find myself able to agree with the majority of the 
court, and for the reason that the general provision, that ‘* noth- 
ing contained in any statute of limitations shall extend to any 
lands given, granted, sequestered, or appropriated to any public, 
pious, or charitable use, or to any lands belonging to this State” 
(Wagn. Stat. 917, § 7), is not modified or controlled by section 
82 (Wagn. Stat. 921), which limits the provisions of the chapter 
upon limitation to cases where the right of action has accrued 
since it took effect. The chapter, in general, is the same as the 
act of 1855, and is a continuation of that act, and not a new 
enactment. (Gen. Stat. 1865, ch. 224, § 5.) But the above 
provision protecting public lands was original in the act of 1865, 
and hence has the same force and effect as though it were an 
independent act passed at that time. Had there been no revision 
in 1865, so that the act of 1855 stood as in the revision of that 
year, can there be any doubt as to the effect of this new provision 
if adopted independently? Would it not have repealed by neces- 
sary implication everything opposed to it? Section 32 would 
have no connection with it, and could in no way qualify it. Iam 
confirmed in this opinion, not only because the clause is subse- 
quent in time, but also because of its phraseology and object. 
It is general and sweeping in its terms. It does not provide 
simply that this act or chapter shall not apply to any lands, ete., 
but contains the more extensive provision that ‘‘ nothing contained 
in any statute of limitations shall extend,” etc., ‘‘ whether 
enacted now or heretofore, or whether embodied in that chapter 
or some other.”” ‘This sweeping language is rendered nugatory 
by the construction given, and I do not think that the Legisla- 
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ture could have intended to so restrict its operation. Its object 
is also defeated in part. The school lands of the State were 
being squatted upon and claimed by false titles, and no one in 
particular was interested in looking after them. Possession was 
therefore ripening into title, and one of the sources of our school 
funds was melting away. Owing to our short limitation and the 
frequent changes in county officers, or perhaps to their neglect or 
collusion, it became necessary to stop the loss from this cause. 
Hence this most beneficent provision, which takes these lands 
from the operation of ‘‘ any” act of limitation. To give it full 
effect, it would stop the running of the statute when it had com- 
menced, as well as prevent thereafter its beginning to run; and 
such seems to me tu have been the legislative intention. 





Antuony C. Wiiu1amson, Appellant, v. ApotpH FiscHEr, 
Respondent. 


1. Surveyor — Map of, not sufficient — Competency of as evidence.—A plat 
or map which is not an official map of the county surveyor, is valueless as a 
record. But the surveyor who made it, in testifying as to a locality, may 
submit it to the jury with the rest of his evidence for what it is worth. 

2. Practice, civil — Pleading — Evidence — Instruction — Jury.— W here there 
is evidence to support a count, it should not be taken from the jury. 

3. Damages — Employer and contractor — Excavation — Trespass — Where 
a contractor, under orders from his employer, attempted to erect a building 
having a width of sixty-five feet where the building space was but sixty-four 
feet six inches, and in so doing encroached upon his neighbor’s wall, the 
employer was a co-trespasser, and as responsible as though he himself had 
made the excavation. 

4. Practice, civil — Pleadings— Counts, misjoinder of.— Defendant, by plead- 
ing over, waives his objection to the improper joinder of counts. 


Appeal from St. Louis Circuit Court. 
I. Z. Smith, for appellant. 
Krum & Patrick, for respondent. 


The petition contains a cause of action ex de/licfo and a cause 
of action ex contractu. The judgment could not have stood had 
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appellant obtained a verdict. This manner of pleading comes clearly 
within the prohibition of the statute. (Wagn. Stat. 1012, § 2; 
Barada v. Carondelet, 16 Mo. 242; Jamison v. Copher, 35 Mo. 
483 ; Aderlin v. Judge, 36 Mo. 350 ; Lambert v. Blumenthal, 26 
Mo. 471; Gott v. Powell, 41 Mo. 416; Peyton v. Rose, 41 Mo. 
257; Curd v. Lackland, 48 Mo. 1389; Young v. Coleman, zd. 
179; Gray v. Payne, 43 Mo. 205.) 


Buss, Judge, delivered the opinion of the court. 


The plaintiff was the owner of a brick dwelling in St. Louis, 
and in his petition charges defendant with so carelessly and neg- 
ligently excavating a cellar, upon an adjoining lot on the north, 
as to cause his dwelling to fall; and also by another count charges 
him with agreeing to prop up and support the plaitiff’s north wall 
so us to protect it from damage in consequence of such excava- 
tion. Upon the trial he offered evidence tending to show that the 
defendant, as owner of a building to be erected, directed his con- 
tractor to build sixty-six feet front when the space to be covered 
between the plaintiff ’s building and the one on the north was only 
sixty-five feet six inches, making it necessary to dig four inches 
in upon the plaintiff’s possession in order to obtain the sixty-six 
feet ; also that the contractor did actually dig not only close up 
to plaintiff’s wall, but a part of the way below and under it. The 
plaintiff’s agent also testified that upon receiving notice of the 
excavation, and that he must protect his wall, he saw the defendant, 
who agreed to protect it for the plaintiff and at his expense. It 
is not disputed that the building fell into the excavation, but the 
defendant offered evidence to rebut every material fact claimed 
to have been proved, and the jury gave him a verdict upon which 
judgment was entered. 

The plaintiff complains of errors committed by the court upon 
the. trial, but defendant asks for an affirmance of the judgment 
as being for the right party notwithstanding such alleged errors. 
It is a matter of great delicacy for a court in jury trials to pass 
upon the weight of evidence. We might think it preponderated 
in favor of defendants, and still not feel at liberty to say so if 
the plaintiff made a prima facie case. The issues in the case 
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at bar were peculiarly jury issues, and we think the plaintiff was 
denied a legal right, first, in ruling out competent evidence ; and 
second, in taking the second cause of action from the jury. 

The plaintiff offered Mr. Cozzens as a witness, who testified 
in regard to the size of the lot, the width of the excavation, etc., 
and that he had surveyed the premises and made a plat of his 
survey. The plaintiff was not permitted to exhibit this plat to 
the jury. There is a little blindness in the record in the matter, 
but a reason given for its rejection was that it was not an official 
map made by the county surveyor. As a record the plat or map 
was valueless, but as a part of the testimony of Mr. Cozzens it 
should have gone to the jury with his oath; its correctness, like 
his other testimony, being left to them. (Mincke v. Skinner, 44 
Mo. 92.) ' 

The court instructed the jury that there was no evidence to sup- 
port the second count. This is admitted to have been erroneous, 
but counsel think that the judgment should stand nevertheless, and 
for the reason before given. But the agreement was properly 
charged. Evidence was given to support the charges, and the 
plaintiff had a right to a verdict upon it. 

Other errors were assigned in giving and refusing instructions, 
but the plaintiff asked for twenty in number, many of which were 
but repetitions in different language of the same idea, and it is 
not easy to ascertain the precise views of the court. Most of the 
instructions were properly refused, as having been rendered unnec- 
essary by previous ones; but the court seems to have held that the 
defendant was not responsible if the work had been let to a con- 
tractor, although he may have told such contractor to make the 
building sixty-six feet front, which would render it necessary to 
encroach upon the plaintiff, and although he had actually so exca- 
vated. This holding was erroneous. The defendant was bound 
to know the width of his lot; and if he became a party to any 
encroachment upon the possession of his neighbor, by which his 
house was destroyed, he was a co-trespasser, and is as responsi- 
ble as though he himself made the excavation. 

In regard to the action of the court concerning the second count, 
counsel for defendant suggests that it was improperly joined with 
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the first, and the plaintiff had no right to a judgment upon it. 
But whether it was properly joined or not, the defendant waived 
the objection by not demurring, and cannot raise it after pleading 
over. (Ham v. Lovell, 45 Mo. 381.) 

The judgment ‘will be reversed and the cause remanded. The 
other judges concur. 





Euiza Lowart, Respondent, v. Bensamin F. Bucuanan, 
Appellant. 


1. Practice, civil — Evidence — Testimony, objection to.—Exceptions to testi- 
mony, without an assignment at the time of the ground on which they are 
predicated, will not be afterward regarded by the Supreme Court. 

2. Witness — Contradiction of, how accomplished.—Where it is proposed to 
contradict a witness by proof of different statements made by him at another 
time, his attention must be called to the time, place and person involved in 
the supposed contradiction. 

8. Evidence — Witness, contradiction of.— A witness cannot be impeached by 
contradicting him in reference to an immaterial fact. 


Appeal from St. Louis Circuit Court. 


This was a suit for damages under the statute (Wagn. Stat. 
519-521) against defendant for killing plaintiff’s husband. It 
appears from the testimony that the latter, together with defend- 
ant and one Hanrahan — between whom and defendant there had 
been a difficulty of some sort— were at a country bar-room in 
St. Louis county, and became engaged in a quarrel, during which 
defendant fatally stabbed the husband of plaintiff. Further 
facts pertinent to the decision may be gathered from the opinion 
of the court. 


Bakewell & Farish, for respondent. 
L. M. Shreve, for appellant. 


Waener, Judge, delivered the opinion of the court. 


This case was argued elaborately by counsel in reference to 
the action of the court in its rulings upon the admissibility of 
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evidence, and also in regard to the giving and refusing of instruc- 
tions. But upon examining the record we find that there are but 
two or three questions preserved for review here. The court gave 
instructions at the request of the plaintiff and defendant, and 
refused other instructions asked by both; but neither party made 
any exceptious whatever, and the appellant presents himself here 
in no situation to complain. So, in nearly every instance where 
an objection was taken to testimony, the counsel contented him- 
self with simply making an objection, without giving any reasons 
why the testimony was inadmissible or incompetent, or showing 
on what ground the objection was predicated. This practice has 
always been condemned, and a pointed, specific objection cannot 
be assigned here for the first time, when there has been nothing 
but a general one in the court below. There are but few points 
where exceptions are sufficiently saved to be noticed. The first 
is where the question was put to the witness, as to whether he 
had any conversation with Hanrahan about the difficulty on the 
day when Lohart was stabbed, and what Hanrahan said about 
seeing the knife in the hands of the defendant. This question 
was objected to on the part of the plaintiff, on the ground that it 
was intended to impeach the testimony of Hanrahan ; and before 
that could be done it was necessary that his attention, when he 
was giving in his evidence, should have been called to the time, 
place and circumstances under which the alleged statement was 
made, which was not done, and therefore no foundation was laid 
for the reception of the evidence. The court sustained the objec- 
tion. We think it decided correctly. When Hanrahan was 
examined, defendant’s counsel asked him a general question only, 
and the rule is well settled that when it is proposed to contradict 
a witness by proof of different statements made by him, his 
attention must be called to the time, place and person involved in 
the supposed contradiction. (The State v. Starr, 388 Mo. 278; 
Spaunhorst v. Link, 46 Mo. 197.) 
Another point is made upon the exclusion of a question put to 
the sume witness, wherein it is claimed the court erred in ruling 
out an alleged conversation between the witness Hanrahan and 
the defendant, at an election precinct on a certain occasion, after 
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the quarrel between Hanrahan and the defendant, and before the 
killing of Lohart. The question excluded was this: *‘ Did you 
hear any words between the defendant and Hanrahan, at the store 
of Margog, at the time of the election of Judge Brannan for 
judge of the County Court??? This was objected to, and defend- 
ant’s counsel then stated the object of the question to be, first, 
to impeach Hanrahan ; and, second, to show bad feeling on the 
part of Hanrahan to defendant. In my opinion it was rightly 
excluded. It was not competent for either purpose for which it 
was offered: Hanrahan’s attention on the witness stand had 
not been sufficiently called to the alleged conversation. His only 
testimony in regard to a conversation at an election was merely 
incidental, and the place was laid differently from that put in the 
question. Moreover, the conversation related to an immaterial 
fact, and a witness cannot be impeached by contradicting him in 
such a matter. Whatever Hanrahan’s bad feelings towards the 
defendant were, was not material and could not affect the plain- 
tiff’s right to recover. 

When the question was asked the defendant, while he was 
being examined as a witness, whether he had not been indicted 
before for other offenses, the record simply states that the question 
was objected to. This is not such an objection as we will review. 
There is nothing in the point raised concerning the testimony of 
the clerk of the Criminal Court. For the purpose of showing 
that there had been other indictments the clerk brought in the 
books, and stated that the records of the indictments had been 
lost, and that there was an index showing that there was a person 
of the defendant’s name indicted. No effort was made to show 
that the defendant was the person referred to, and the index was 
ruled out by the court as inadmissible. ‘The evidence was not 
given at all, and it is not like « case where illegal evidence is 
admitted by the court, and then the jury are told to disregard it. 

We have now examined every question saved in the record, and 
have been unable to find any error justifying interference with 
the judgment. 

Affirmed. The other judges concur. 
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Wma. E. Lopes, Plaintiff in Error, v. Gzorez W. SAmugLs, 
Executor or E. M. Samugts, Defendant in Error. 


1, Fraudulent conveyances — Mortgage of stock in trade, ete.— A mortgage 
by A. and B. conveying “‘the entire stock in the broom-making business 
lately owned by said A. and B., consisting of all the broom-corn on hand 
and all the brooms and machinery,” showed on its face that the mortgagors 
were to continue to manufacture the brooms and to sell them, and was there- 
fore fraudulent and void as to creditors and purchasers, under section 1 of the 
statute concerning fraudulent conveyances. 


Error to St. Louis Circuit Court. 
S. M. Taylor, for plaintiff in error. 


S. M. Holliday, for defendant in error, cited Billingsley v. 
Bunce, 28 Mo. 547. 


Apams, Judge, delivered the opinion of the court. 


This was an action in the nature of trover and conversion, 
brought originally against E. M. Samuels for the conversion of 
two hundred and eighty-five dozen broom-corn brooms. E. M. 
Samuels died, and the suit was revived against the defendant as 
his executor. 

The plaintiff claimed the brooms by virtue of a chattel mort- 
gage made by George S. Fuller and David Graham, residents of 
Illinois, to Levander W. Pattison, who assigned the mortgage to 
plaintiffs. The case shows that Fuller and Graham were in the 
business of manufacturing and selling brooms at Monticello in 
Llinois, and after the making of the mortgage, through an agent, 
shipped the brooms in question to St. Louis for sale, and they 
were sold to E. M. Samuels by their agent. The deed of mort- 
gage purports to be acknowledged and recorded in Illinois, under 
the statutes of that State; but whether properly acknowledged 
and recorded it is unnecessary, under the view we tuke of the case, 
to decile. The mortgage conveys to the mortgagee ‘‘ the entire 
stock in the broom-making business lately owned by said Pattison 
and Fuller, consisting of all the broom-corn on hand and all the 
brooms and machinery.”? The mortgage states that the mort- 
gagors, Fuller and Graham, are to remain in possession of the 
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property above described until default is made in the payment. 
of the debts incurred. 

After the close of the plaintiff’s case the court gave an instruc- 
tion that, upon the evidence given, the plaintiff was not entitled 
to recover. Thereupon the plaintiff took a nonsuit, with leave to 
move to set it aside, which motion was filed and overruled, and 
the plaintiff appealed to General Term, when the judgment of 
the Special Term was affirmed, and he has brought the case here 
by writ of error. 

It is plain from the face of this mortgage that the mortgagors 
were to remain in possession for the purpose of carrying on their 
business as they had done before. Undoubtedly they were not to 
cease the business. Their business was to make brooms and sell 
them. They had on hand brooms ready for sale and broom- 
corn to make other brooms. This constituted their stock in 
trade. What is the meaning of ‘their stock in trade?”’ Does 
it not mean what they have to sell as well as the materials to 
manufacture? The plain meaning of this deed is that they are 
to continue to manufacture brooms and to sell them. That being 
the case, the deed was fraudulent and void upon its face as to 
creditors and purchasers, under the first section of our statute, 
concerning fraudulent conveyances. (See Stanley v. Bunce, 27 
Mo. 269; Billingsley’s Adm’r v. Bunce, 28 Mo. 547.) 

Let the judgment be affirmed. The other judges concur. 


& 
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Henry C. ALLEN aND Mary A. ALLEN, Appellants, v. STEPHEN 
M. Jones, GARNISHEE OF Isaac L. Berry, Respondent. 


1. Practice, civil — Evidence, weight of.—What weight shall be attached to 
evidence is a matter to be determined exclusively by the jury, or the trial 
court sitting as a jury. 


Appeal from St. Louis Circuit Court. 


Hill § Jewett, and Thayer, for appellants. 


Dryden & Dryden, with Sharp § Broadhead, for re- 
spondent. 
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Waener, Judge, delivered the opinion of the court. 


This cause, by consent of parties, was tried by the court with- 
out the intervention of a jury. Upon the evidence introduced and 
submitted, the court found the issues for the respondent. It does 
not appear by the record that any question of law was raised in 
the progress of the trial, nor were any instructions asked, or 
given or refused. And it is not alleged that the court committed 
any error in admitting or rejecting testimony. The whole argu- 
ment of the appellants is that upon the evidence the court ought 
to have found the other way. Whether that is so or not we will 
not undertake to determine. What weight should be attached to 
the evidence belonged exclusively to the court as the trier of the 
facts, and we will not review its finding and judgment. 

This rule has been so often announced that it is unaccountable 
that parties persist in bringing such cases here. 

Judgment affirmed. The other judges concur. 


_——@——— - 


EizaBeTH GARVIN’s ADMINISTRATOR ef a/., Appellants, v. JoHN 
P. WitutaAMs ef al., Respondents. 


1. Equity — Guardian and Ward— Will— Donation to guardian — Undue 
influence — Presumptions of, how overthrown.— Any one occupying a fidu- 
ciary relation so recently that the influence arising therefrom is presumed 
still to exist, cannot avail himself of bounty from his late ward, or other 
persons holding the relation, unless there is clear and distinct evidence that 
the influence has determined, and that the donor acted in a manner per- 
fectly free, independent and unbiased; and the beneficiary must in all 
instances furnish this evidence. And the rule holds notwithstanding the 
fact that such proof is difficult, and perhaps almost impossible, to attain. 

2. Wills, proceedings to test — Beneficiaries competent — Witnesses — Con- 
struction of statute.—In proceedings under the statute to test the validity of 
a will, the beneficiaries under the will are competent witnesses, notwithstand- 
ing the provisions of the statute concerning witnesses (Wagn. Stat. 1372, 
21), whieh provide that where one of the original parties to the contract or 
cause of action is dead, the other party shall not be permitted to testify. Such 
actions are in the nature of proceedings in rem, and simply amount toa 
revival of the same matter in the Circuit Court which has been previously 
had in the County Court. The same legal rules that govern the investigation 
in the County Court apply in the Circuit Court. The heirs at law and 
devisees are made nominal parties. But in truth the proceeding is ex parte 
and all are competent witnesses. 
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Appeal from St. Louis Circuit Court. 


Glover & Shepley, and Harris, with Crews Letcher & 
Laurie, for appellants. 


I. There is no evidence to support the verdict, and it must not 
stand. (Spicely v. True, 14 Ind. 437; McDaniel v. Parks, 19 
Ark. 671; Hicks v. Maness, zd. 701; Peoria Bridge v. Loomis, 
20 Il. 285; Beal v. Cunningham, 42 Me. 362; Pool v. Huff, 
20 Ga. 671; Miller v. Ratliff, 14 Ark. 419; Hunnewell v. 
Hobart, 40 Me. 28; Hall v. Wight, 9 Rich., Law, 392; Mattox 
v. Bryan, 19 Ga. 157; Eveleth v. Harmon, 33 Me. 275; Der- 
wort v. Loomer, 21 Conn. 245; Zeigler v. Scott, 10 Ga. 389; 
Baker v. Stone, 36 Mo. 338; State v. Burnside, 37 Mo. 348; 
Alexander v. Harrison, 38 Mo. 238; Nelson v. Boland, 87 Mo. 
432 ; Heyneman v. Garneau, 33 Mo. 565; Morris v. Barnes, 
35 Mo. 412; Atkyns v. Nicholson, 31 Mo. 488; Webster Col- 
lege v. Tyler, 35 Mo. 268; Hart v. Leavenworth, 11 Mo. 629; 
Williams v. Brassfield, 9 Yerg. 270; Linton v. Schwab, 32 
Verm. 612; 3 Gra. & Waterm. New Trials, 1184; 21 Conn. 245; 
40 Me. 28; 2 Monr. 76; 66 Penn. St. 22; 64 Penn. St. 205; 
3 Com. Bench, 150; Malachi v. Dickey, 6 Mo. 185; Hill v. 
Deaver, 7 Mo. 57; Boylan v. Meek, 4 Dutch. 476 ; 16 Mo. 317; 
8 Mo. 437; Gra. & Waterm. New Trials, 1176-92; Harrison 
v. Cachelin, 23 Mo. 124; Burns v. Hayden, 24 Mo. 215; 45 
Mo. 305; 3 Kans. 499.) 

II. The testimony of a portion of the beneficiaries in the 
will, to acquit themselves of the charge of practicing fraud 
and undue influence on the mind of Petticrew to procure the 
will, was, under the statute (Wagn. Stat. 1872, § 1), incom- 
petent, and was properly rejected. For what is this action 
brought? The petition says the defendants, on September 14, 
1860, and prior thereto, did use fraud and undue influence over 
the mind of W. D. Petticrew, and so did induce him to make the 
will. If this allegation is true, the action will prevail; if it is 
not true, the action will fall. Petticrew was the victim of the 
fraud and undue influence — was one original party to the cause 
of the action. The defendants, as the fraudulent procurers of 
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the will, were the other parties to the cause of action. Petticrew, 
is dead, and the conclusion is inevitable that they cannot be wit- 
nesses. If the fraud and undue influence charged upon the 
defendants is not the cause of action in this suit, what is the 
cause of action? The will itself is not the cause of action. That 
Petticrew made a will, is not complained of at all. He had a right 
to make a will. The complaint is that the defendants used fraud 
and undue influence upon him to procure from him a will he never 
made — to cheat and deceive him into an act he otherwise would 
not have done. It is perfectly plain to our minds that the fraud 
and undue influence is the cause of action, and that the defend- 
ants on one side and Petticrew on the other were the original par- 
ties to it. If this is not so, who were the original parties to the 
cause of action now on trial and in issue, and what was that cause 
of action? It may be said that no action would lie to set aside 
the will until the death of Petticrew. That is true. The action 
is one thing, the cause of the action is another. There may be 
a cause of action, and yet no action ever be commenced. The 
fraud and undue influence which induced Petticrew to make the 
will in this case took place prior to his death. They constituted 
the wrong done to Petticrew, but the action which is based on 
them was in abeyance until after his death. If a man be induced 
to deliver an escrow by fraud, said escrow to become his convey- 
ance on a future event, and he dies, and the escrow is delivered 
after his death, the case will be like that at bar. No action would 
lie while there was no conveyance, but it will not be denied that 
un action would lie to cancel the deed when it has taken effect, for 
the fraud in procuring the escrow. This court has decided that 
‘* while the testator was living, the will in this case was ambula- 
tory, but the principie was of no consequence when he was induced 
to make and publish it in view of impending death, and no oppor- 
tunity of reconsideration was open to him. It would be strange 
indeed of any distinction was made and the doctrine did not apply 
to wills.” (Garvin v. Williams, 44 Mo. 477.) If, then, there 
is no difference in the rules of dealing with fraud in procuring a 
will and fraud in procuring a deed, the rule of evidence should 
be the same. ‘ | 
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Under the New York law similar to ours a party to the recerd, 
charged with undue influence in procuring a will, was held incom- 
petent as a witness to show the validity of the will, because a 
party to the transaction. (Timon v. Claffy, 45 Barb. 438; Dyer 
v. Dyer, 48 Barb. 190; Van Alstyne v. Van Alstyne, 28 N. Y. 
375; Stephens v. Hartley, 18 Ohio, 581; Hollister v. Young, 
41 Verm. 159; Little v. Little, 13 Gray, 256; Looker v. Da- 
vis, 47 Mo. 140; State ex red. Townsend v. Meagher, 44 Mo. 
856; Smith v. Smith, 1 Allen, 184; Fisher v. Morse, 9 Gray, 
440; Ela, Ex’r, v. Edwards, 97 Mass. 318; Granger ef al. vy. 
Bassett, 98 Mass. 468; Shailer v. Bumstead, 99 Mass. 180; 
Garvin v. Williams, 45 Mo. 477.) 

Ill. When fiduciary relation existed and a gift has been made, 
and the parties were so situated that undue influence could have 
been used, the law presumes that it was, and the donee must 
prove that he did not create the donor’s intention to give, and the 
gift was not the result of undue influence or fraud. (Bergen v. 
Udell, 31 Barb. 9; White v. Mead, 2 Irish Eq. 420; Huguenin v. 
Basely, 14 Ves. 273; Houghton v. Houghton, 11 Eng. Law & 
Eq. 138 ; Irish v. Smith, 8 Serg. & R. 519; Berdoe v. Dawson, 
84 Beav. 603.) The donee myst prove he did not produce the 
intention to make the gift, or it cannot stand. (Billage v. Southee, 
9 Hare, 540; Taylor v. Wilburn, 20 Mo. 306.) It must appear 
that before the execution of the will no undue influence had been 
used to procure it. 

IV. The presumption of fraud and undue influence must be 
repelled beyond a reasonable doubt. (Goddard v. Carlisle, 9 
Price, 184; Meek v. Perry, 36 Miss. 190; Davis v. Davis, 4 
Giff. 419; 18 Beav. 241; Wright v. Proud, 13 Ves. 139; 
Vreeland v. McClelland, 1 Bradf. Sur. 432; Whelan v. Whelan, 
8 Cow. 576; Breed v. Pratt, 18 Pick. 117; Grosvenor v. Sherrat, 
28 Beav. 665 ; 34 N. Y. 167; Tyler v. Gardner, 35 N. Y. 595-6 ; 
Whelan v. Whelan, 3 Cow. 384 ; Darley v. Darley, 3 Brady, 490.) 


Sharp & Broadhead, for respondents. 


I. This court has repeatedly declared that it will not interfere 


with the verdicts of juries, where there is a question as to the 
14—VOL. L. 














210 ST. LOUIS. 





Garvin’s Adm’r et al. v. Williams et al. 





weight of evidence. (Irwin v. Riddlesburger, 29 Mo. 341; Mc- 
Murray v. Taylor, 30 Mo. 262; State v. Burnside, 37 Mo. 346; 
Markle vy. Langner, 46 Mo. 898 ; King v. Moon ef al., 42 Mo. 
553 ; Faugman v. Hersey, 43 Mo. 122. ) 

II. As all the instructions asked by the plaintiffs were given, 
and given in such form as to present the propositions of law in 
the strongest light before the jury, the plaintiffs have no right to 
complain. And it presents an additional reason why the verdict 
should not be disturbed. These instructions not only comment 
on the evidence, but they argue the law and the facts of the case 
in favor of the plaintiffs. The third instruction declares that if 
the jury find certain facts to be true, ‘* they ought to find that 
the influence of Williams over the mind and will of Petticrew had 
not ceased to exist on the 12th of September, 1860.” The fourth 
instruction declares that if certain other facts exist, the jury ought 
to find that the influence of Williams had not ceased to exist on 
the 13th of September, 1860. The fifth instruction given for 
plaintiff declares that if the jury find that the influence of Williams 
existed on the 12th of September and the 13th of September, in 
the transactions of those dates, they will be warranted in con- 
cluding that the will was procured by undue influence of Williams. 
This is clearly an argument from the facts made by the court, 
from which the court draws the conclusion that certain other prop- 
ositions are true, of which there is not a particle of evidence; and 
the court then tells the jury that they ought to come to the same 
conclusion, and that from these conclusions they are warranted in 
concluding, further, that the will was procured by undue influence 
and is void. This is commenting on the evidence —telling the 
jury what the court thinks the evidence proves, and what the jury 
eught to find and are warranted in finding. The jury had the 
right to disregard these suggestions. 

III. Counsel then proceeded to argue at some length that the 
ease contained evidence to support a verdict. 


Waaener, Judge, delivered the opinion of the court. 


The instructions given by the court on the trial of this cause 
were unexceptionable, provided there was evidence sufficient to 
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justify them. When this cause was here before we held that a 
transaction like the will in question, between a guardian and 
ward, could not stand if the period between the making of the 
will and the coming of age of the ward was short, unless the 
circumstances showed in the most satisfactory manner, and 
beyond a reasonable doubt, the most entire good faith on the part 
of the guardian. (Garvin v. Williams, 44 Mo. 465.) When a 
ward has but recently arrived at age, any acts of his conferring 
an advantage or bounty upon his late guardian excite the strong- © 
est suspicions, and are viewed by the courts with an almost invin- 
cible jealousy. They are considered as constructively fraudulent 
on account of the confidential relations existing between the 
parties. They are withdrawn from the operation of the ordinary 
rules of evidence, and the burden is devolved on the beneficiary 
of showing that the gift or arrangement was fair and conscien- 
tious and beyond the reach of suspicion. A rule of public policy 
and pure morals lies at the foundation of this principle and 
demands its stringent enforcement. Any one occupying a fidu- 
ciary relation so recently that the influence is presumed to still 
exist cannot avail himself of a bounty from his late ward, or 
other person holding the relation, unless there is clear and distinct 
evidence that the influence has determined, and that the donor 
acted in a manner perfectly free, independent and unbiased. 
And the beneficiary must in all instances furnish this evidence. 
That it is not easily attainable I am aware, and therefore learned 
judges have said that it was almost impossible to make this proof. 
I have in vain searched this record to find any evidence introduced 
by the defendants, the beneficiaries in the will, to overthrow and 
repel the presumptions which the law raises that the will was pro- 
cured and made while the testator was under the immediate 
influence of those who were to be benefited by it. Without that 
evidence the will cannot stand. It is not a question of the weight 
of evidence, with which we would not interfere, but it is a case of 
an entire want of evidence. The instructions, therefore, given 
for the defendants, while good enough as abstract propositions 
of law, were erroneous because there was no evidence to support 
them. This must lead to a reversal of the case. 
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But there is a question presented by the record in respect to 
the action of the court in rejecting certain evidence offered by 
the defendants. On the trial some of the beneficiaries under the 
will, and who were parties to the suit, were introduced as wit- 
nesses, but they were objected to, and the court ruled that they 
were incompetent. Exceptions were duly taken. 

For the appellant it is insisted that the court committed no 
error in holding that the witnesses were incompetent to testify, 
and the argument is based on that section of the statute which 
allows parties to give evidence, but provides ‘‘ that in actions 
where one of the original parties to the contract or cause of action 
in issue and on trial is dead, or shown to be insane, the other 
party shall not be admitted to testify in his own favor.” This 
question has never been raised before in this court, under the 
statute. In the case of Tingley e¢ al. v. Cowgill e¢ a/., 48 Mo. 
291, all the parties to the record, both the contestants of the will 
and those who took under it, were admitted to testify, and the 
point was not even made or alluded to. The cases cited to sus- 
tain the ruling of the court are adjudications where either the 
estate of the deceased person was a party, or where the contest 
arose out of some contract or agreement with the deceased in his - 
lifetime, and in which his assignee or representative was a party. 

But proceedings in reference to the establishment or invalida- 
ting of a will stand on a different foundation from ordinary 
actions at law or causes of action. They are of the nature of 9 
proceeding im rem, and simply amount to a revival of the same 
matter in the Circuit Court which has been previously had in the 
County Court. The same legal rules that govern the investiga- 
tion in the County Court apply in the Circuit Court. The heirs 
at law and devisees are mad: nominal parties, but in truth the 
proceeding is ex parte and all are competent witnesses. (See 
Dickey e¢ al. v. Malechi, 6 Mo. 177.) 

The section in our statute, now under consideration, is a precise 
and literal copy of the statute of Massachusetts, and in that State 
the question has been directly passed on, and received a definite 
construction. The case arose upon contesting the will of Miss 
Bumstead. Shailer and Hayden were devisees under the will, and 
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also executors, and it was alleged that they procured the will to 
be made by undue influence and fraud. Upon the trial they were 
permitted to give testimony in their own behalf. This was 
assigned for error. The Supreme Court, in reviewing the ques- 
tion, say: ‘‘ It was further objected that Hayden and Shailer were 
not competent witnesses under the statute, but this is not a case 
where one of the original parties to the contract or cause of action, 
in issue and on trial, is dead. They are not parties in a repre- 
sentative capacity; there was no cause of action in existence till 
the death of the testatrix. The controversy is between living 
parties. The testatrix is in no sense a party to the original cause 
of action. Her act was only the subject-matter of the investiga- 
tion. The rule contended for would exclude parties on both sides 
in all cases where litigation should arise growing out of the act 
of another during life. Wecannot construe the proviso of the 
statute so as to exclude as witnesses all those who may be parties 
on one side or the other in all probate appeals like this, and we 
find no error in the ruling.” (Shailer v. Bumstead e¢ a/., 99 
Mass. 112. ) 

With this reasoning we are satisfied. The real question in the 
ease is whether there is a will or not, and upon that question all 
the parties have a right to testify. 

We think the court also erred in excluding parts of the deposi- 
tions of Steele and Eliza Garvin, offered by the plaintiffs. They 
were both upon questions concerning which the defendants gave 
testimony, and were properly explanatory of and connected with 
that testimony. The statement of Steele was material, and when 
he says the invitation of Williams was in a cool, formal and dis- 
tant manner, I think the description was sufficiently particular. 

That portion of Eliza Garvin’s deposition which mentioned the 
kindness of Mrs. Garvin for Petticrew, the testator, was certainly 
competent. The whole theory of the defense, running throughout 
the trial, was that she cared nothing for him. The plaintiffs were 
entitled to the evidence to show its falsity. 

For the ruling of the court in rejecting testimony, the judgment 
must be reversed and the cause remanded. ‘The other judges 
concur. 


a 





